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1. Interpretatien of Bilingual legislation




a. Constitutional and Statutory Reyuirements Pertaining to Leyislative Bilingualism
Constitutional Guaraniees

Canstitutional guarantees pertaining to parliamentary, legislative and judicial bilingualism apply to
the federal government and to the provincial governments of Quebec, Manitoba and New
Brunswick. Their purpose is to ensure equal access to legislative bodies, the laws and the courts
for Francophones and Anglophones alike.

These guarantees essentially include the following rights and obligations:

* Everycne has the right to use sither English or French in parliamentary debates and
proceedings;

= Legislation (including delegated legislation) as well as parliamentary records and
Journals must be In both English and French; and

» Everyone has the right to use either English or French, orally or in writing, in judicial
or quasi-judicial proceedings.

See in this regard;
« Section 133 of the Constitution Act, 1867;
+ Section 23 of the Manifoba Act, 1870 ; and

+ Sections 17 to 19 of the Canadian Charter of Rights and Freedoms.




a.. Constitutional and Statutory Requirements Pertaining to Legislative Bilingualism
Statutery Guarantees

Statutory guarantees pertaining to legislative bilingualism are included in a number of federal,
provincial and territorial enactments related fo official languages or French-language services.

See in this regard:
e Sections 5to 13 of the Official Languages Act (Canada);
e Sections 9 to 15 of the Official Languages Act (New Brunswick);
¢ Sections 6 and 7 of the Official Languages Act (Northwest Territories);
e Sections 9 and 10 of the Official Languages Act (Nunavut);
e Sections 3 and 4 of the French Language Services Act (Ontario);

e Section 5 of the French Language Services Act (Prince Edward tsland) [this
provision remains unproclaimed at this time];

& Sections 6 to 10 of the Language Act (Saskatchewan);
« Sections 7 and 8 of the Charter of the French Language (Quebec); and

¢ Sections 3 and 4 of the Languages Act {(Yukon).




h. Methouds for Prodiiction of Bilinguai Legislation
Tramslation in isolation

This method prevailed at the federal level until 1978 and was severely criticized by law
practitioners, translators, academics and other commentators. It is now considered obsolete,

Legislation was drafted in English and then forwarded to translators as a finished product. It
was exiremely difficult far translators to produce high quality texts since their contribution
would come at the very end of the process and they had to deal with tight deadlines. They
also had very little access to drafters of the original text, as well as to relevant materials, and
would seldom be part of the discussions held betwesn the drafters and the departmental
instructing officers. .




h. Metheds for Production of Bilingual Legisiation
Translation in Tandem with Legislative Drafters

Legislatian is written by a drafier in the source language until the text has sufficiently gelled. A
transfator then comes on board and prepares the target language version, interacting with the
drafter until the final version is produced. The translator's function is to prepare a text that
accurately reflects the original text in law while at the same time being linguistically correct in
the target language. This methad is used in several jurisdictions, including Manitoba and
Ontario. \

Specialists In the field recagnize that, in optimal conditions, this approach to legislative
translation can yield a very high-quality product:

“One has to admit, however, that in certain drafting offices translations are handled
with such care that the end result is in fact very close to the quality achieved
through co-drafting.” [Lionel A. Levert QC, “Bilingual and Bijural Legislative Drafting:
To Be or Not To Be?” (2004) 25 Statute L. Rev. 2. at 157]

“| believe that a properly established translation process that is supported by the
political will of the executive and of the legislature results in legislation that clearly
respects both cultural groups.” [Donald L. Revell, Bilingual Legislation: The Ontario
Experience (1998} 19 Statute L. Rev. 32, at 36.]




k. Methods for Production of Bilinuual Legislation
Co-Drafting

Under this system, legislation is prepared by a team made up of an English-speaking drafter
and a French-speaking drafter. The co-drafiers have access fo the same information. They
both attend meetings to discuss legislative proposals with departmental instructing officers,
they establish the legislative scheme in close cooperation, and they subsequently each draft
the legislative initiative in their respective language. Each drafter is expected to comment on
the text of the other drafter, and each has the responsibility of ensuring that both texts are
consistent with each other. The ultimate objective is to produce, with the same professional
care and attention, iwo ariginal and authentic versions.

The co-drafting method was instituted by the federal government in the late 1970's to address
the problems associated with {ranslation in isolation. It was also adopied by the government
of New Brunswick in the 1980’s.




¢. Fundamental Ruies of Interpretation Applviny to Bilingkal Legislation
I. Equal Authenticiiy Rule

The requirement in Canada that legislation be enacted in both English and French has
important implications. It means that both language versions of a bilingual statute are original,
official and authoritative expressions of the law. Neither version has the status of a copy or
transtation — and neither has paramountcy over the other. As a result, both versions of a
bilingual statute must be used in order to determine or ascertain the intent of Parliament or
the Legislature. This is known as the “equal authenticity rule” which the Supreme Court of
Canada first formulated in relation to Quebec legislation in 1891 in C.P.R. v. Robinson and
reaffirmed with respect to federal legislation in 1935 in R. v. Dubois.

Section 18 of the Canadian Charter of Rights and Freedoms codifies this jurisprudential
principle and recognizes that both versions of bilingual enactments made by the Parliament of
Canada and the Legislature of New Brunswick are equally authoritative. Furthermore, section
57 of the Constitution Act, 1882 provides that both versions of this constitutional document
enacled as a schedule to a British statute are equally authoritative as well.

In Reference Re Manitoba Language Rights, the Supreme Court of Canada expressly stated
that the equal authenticity rule also applies to Manitoba legislation. This principle is reiterated
in section 7 of The Inferpretation Act {Manitoba).




¢. Fundamental Rules of knterpretation Applying to Bilinoual Legislation
ii. Shared Meaning Rule

The shared meaning rule involves a two-step analysis which was articulated by the Supreme Court of
Canada in R. v. Daoust. The two steps in question can be summarized as follows:

1. As afirst step, the Court should conduct a comparative analysis of both
versions of a provisien from a bilingual enactment in order to identify a
shared or common meaning.

2. As asecond step, the Court should determine whather the common or
dominant meaning is, according to the ordinary rules of statutory
interpretation, consistent with the intent of Parliament or the Legislature.

However, it must be kept in mind that any analysis cf bilingual legislation remains “the servant, not the
master, in the task of ascertaining Parliamentary intention.” As Justice Binnie of the Supreme Court of
Canada stated in Canada (Cilizenship and Immigration) v. Khosa, at para. 39;

Linguistic analysis of the text is the servant, not the master, in the task
of ascertaining Parliamentary intention. A blinkered focus on the textual
variations might lead to an interpretation at odds with the modern rule
because, standing alone, linguistic consideration ought not to elevate an
argument about text above the relevant context, purpose and objectives
of the legislative scheme.




¢. Fundamental Bules of Interpretation Anplyiny to Bilingual Legislation
ii. Shared Meaning Rule

In the Daoust case, the Supreme Court of Canada charactetized the test required pursuant to the shared
meaning rule as involving a two-step analysis. However, some senior legal commentators believe that
the test is more usefully described as including a three-step process and have suggested the following
formulation:

1. The first step consists in examining the two versicns to determine whether there is a discordance between the
two versions. "Discordance” here has the same meaning as “conflict” does in many of the earlier cases: the
important notion here is simply that the two versions are different. If the two versions are the same, there is really
no issue. If there is a discordance, the interpreter must proceed to the next step.

2. The second step consists of determining the nature of the discordance, and determining the shared meaning.
There are three possibilities here:

(@) The versions are in “absolute conflict”. Each is clear and no shared meaning can be found.
(b) One version is ambiguous and the other clear. The clear version provides the shared meaning.
(e} One version is broad and the other narrow. The narrow version provides the shared meaning.

At the conclusion of the second step, the interpreter is armed either with {i) a shared meaning, arising out of (b)
ar (¢}, or {ii) & conclusion that no shared meaning exists, arising out of {a).

3. The third step consists in an appeal to extringic methods of determining the intention of the legislator with respect
to the provision. There are two possibilities here:
(a) The extrinsic evidence of intent allows for a choice between the two conflicting versions as to which
provides the frue meaning of the provision.
(b,c)  The extrinsic evidence of intent is examined to ensure that the shared meaning is not inconsistent with
it.

Michel Bastarache et al, The Law of Bifingual Interprefafion, 1st ed (Markham, Ontario: LexisNexis, 2008) at 47-48,




il. Twenty-year Interlude of Suhsection 8(21 of the Former Official Languayes Act 1Canatial

The original federal Official Languages Act (1969) introduced a lengthy, complicated rule for the
construction of bilingual enactments. Subsection 8{2) attempted to identify and address
precisely the various issues that arise when construing bilingual statutes. While it was still in
force, the provision was criticized severely, in part on the basis that it is too difficult to
characterize a provision as ambiguous or clear (or, in terms of the provision, to determine which
reference to a concept is more apt). The provision was repealed with the enactment of the 1988
Official Languages Act. The move was from a detailed rule imposing categories and
corresponding solutions to a more fluid, principled approach. [Michel Bastarache, Language
rights in Canada, 2nd ed. (Cowansville, Québec : Editions Y. Blais, 2004) at 122-123].

Section 8 read as follows:

1 In construing an enactment, hoth its versions in 1 Dans linterprétation d'un texte |égislatif, les versions
the official languages are equally authentic. des deux langues officielles font pareillement
autorité.
2 In applying subsection {1) to the construction of 2 Pourl'application du paragraphe (1) a linterprétation
an enzactment, d'un texte législatif,

{a) where itis alleged or appears that the two a) lorsqu'on allégue ou lorsqu'ii apparait que les
versions of the enactment differ in their deux versions du texte |&gislatif n'ont pas le
meaning, regard shall be had to both its méme sens, on tiendra compte de ses deux
varsions so that, subject to paragraph (¢, versicns afin de donner, sous toutes réserves
the like effect is given to the enactment in prévues par l'alinéa c), le méme effet au texte
every part of Canada in which the |égislatif en tout lieu du Canada cu I'on veut
enactment is intended to apply, unless & qu'il 'appligue, 4 moins qu'une intention
contrary intent is explicitly or implicitly contraire ne soit explicitement ou implicitement
evident; évidente;




. Twenty-year Interlnde of Subsection 8(2] of the Former Offic/al [angiiages Act [Canada)

{b)

subject to paragraph (c), where in the
enactment there is a reference to a concept,
matter or thing the reference shall, in its
expression in each version of the enactment,
be consfrued as a reference to the concept,
matter or thing to which in its expression in
both versions of the enactment the reference
is apt;

where a concept, matter or thing in its
expression in one version of the enactment is
incompatible with the legal system or
institutions of a part of Canada in which the
enactment is intended to apply butin its
expression in the other version of the
enactment is compatible therewith, a
reference in the enactment to the concept,
matter or thing shall, as the enactment applies
to that part of Canada, be construed as a
reference to the concept, matter or thing in its
expression in that version of the enactment
that is compatible therewith; and

if the two versions of the enaciment differin a
manner not coming within paragraph (¢},
preference shall be given fo the version
thereof that, accerding to the true spirit, intent
and meaning of the enactment, best ensures
the attainment of its objects.

b)

¢)

sous toutes réserves prévues a l'alinéa c), lorsque lg
texte l&gislatif fait mention d'un concept ou d'une
chose, la mention sera, dans chacune des deux
versions du texte I&gislatif, interprétée comme une
mention du concept ou de la chose que signifient
indifférernment l'une et l'autre version du texte
|égislatif;

lorsgue I'expression d'un concept ou d'une chose,
dans I'une des versicns du texte l&gislatif, est
incompatible avec le systéme juridique ou les
institutions d'un fieu du Canada ou I'on veut gue ce
texte s'applique mais gue son expression dans
l'autre version du texte est compatible avec ce
systéme ou ces institutions, une mention du concept
ou de la chose dans le texte sera, dans la mesure
ou ce texte s'applique & ce lieu du Canada,
interprétée comme une mention du concept ou de la
chose, exprimée dans la version qui est compatible
avec ce systéme ou ces institutions; et

s'll y a, entre les deux versicns du texte législatif,
une différence autre gue celle mentionnée a 'alinéa
¢), on donnera la préférence & la version qui, selon
I'esprit, lintention et le sens véritables du texte,
assure le mieux la réalisation de ses objets.




d. Twenty-year Interlude of Subsection 8(2] of the Feriner fifc/al Langiages Act (Canada)

The rules of subsection 8(2) were difficult to understand and apply, and even though they were
presented in a form that appeared to be comprehensive, they did not cover all possibilities. In
practice they did litile to assist in the resoluticn of hard cases and they sometimes led to
unacceptable results. For these and other reasons, these rules were often ignored by the courts
or freated merely as guidelines, available to assist interpretation but not binding on the
interpreter. [Ruth Sullivan, Sullivan and Driedger on the Construction of Statutes, 4th ed.
(Toronto: Butterworths, 2002) at 79.]

For example, in The Queen v. Cie Imm. BCN Ltée, Justice Pratte of the Supreme Court of
Canada explained as follows why the rules set out in subsection 8(2) sheuld be disregarded in
some instances:

1 do not believe that s. 8(2)(b) of the Official Languages Act is of much
assistance to respond-ent. The rule therein expressed is a guide; it is one of
several aids to be used in the construction of a statute so as to arrive at the
meaning which, "according to the true spirit, intent and meaning of an
enactment, best ensures the attainment of its objects” (s. 8(2)(d)). The rule of
&, 8(2)(b) should not be given such an absolute effect that it would necessarily
override all other canons of construc-tion. In my view therefore the narrower
meaning of one of the two versions should not be preferred where such
meaning would clearly run contrary to the intent of the legislation and would
conseguent-ly tend to defeat rather than assist the attainment of its objects.




e. Recent Court Decisions from Western Canada

Friesen (Brian Neil} Dental Corp. et al. v. Director of Companies Office (Man.) et al., 2011 MBCA 20

The Business Names Registration Act,
CCSMc B110

Application to Court of Quean's Bench
14{1) A parson who feels aggrieved

(a)

(b}
G

(d)

as a rasult of the accaptance and registration of a
declaration under this Act or the refusal to accept and
register a declaration under this Act;

by the decision of the Director to reserve a name or to
refuse to do so;

by a direction made by the Director under saction 13 ar
the refusal of the Director to make a direction under
section 13; or

by the cancellation by the Director of a registration or
of a renawal of a registration made under this Act;

may apply to the Court of Queen’s Bench for

an order

(&)

(e)

cancelling the registration of any declaration referred
to in slause (a) or requiring the acceptance and
reglstration of a declaration referred ta in clause (a);
cancelling the registration of a Manitoba limited llability
partnership or an extra-provingial limited liabllity
partnership;

dirscting the Director to change a decision referred to
in clause {b);

changing the name set out in the declaration or in the
direction made by the Director under section 13;
directing that the cancellation referred to in clause (d)
be rescinded;

and the Court may so order and make any further order it thinks fit,

Loi sur I'enregistrement des noms commerciaux,
CPLM ¢ B110

Requéte & la Cour du Banc de la Reine
14{1)  Quicengue s'estime lésé
a) par suite de I'acceptation et de I'enregistrement d'une
déclaration viséa par la présents lol ou du refus d'accepter et
d'snregistrer une telle déclaration;
b} parla décision du directeur pertant réservation d'un nom ou
refus de réserver un nom;
¢} parles instructions visdes a l'article 13 ou le refus de donner de
telles instructions;

d) par l'annulation par le directeur d'un enregistrement ou d'un
renouvellement d'enregistrement établi en vertu de la présente
i,
peut en appeler devant la Cour du Banc de la Reine,

Celle-ci peut, par ordonnance :

&) annuler 'snregistrement de toute déclaration visée & I'allnéa a)
ou enjoindre 'accepiation et l'enregistrement d'une talle
déclaration;

a1} annuler 'enreglstrement de la société & rasponsabilité limitée
du Manitoba ou de la soclété & responsabiilté limitéa
extraprovinciale;
f) enjoindre au directeur de changer la décision visée a 'alinéa
bl

g) changer le nom contenu dans la déclaration ou dans les
instructlons dornnées parle directeur en veriu da l'article 13;

h) enjoindre la révocation de 'annulation visée a l'alinda d).

Le tribunal psut dgalermant rendre toute autre ordonnance guil estime
indiquée,




e.Recent Court Decisions frem Westermn Canatla

...Friesen (Brian Neil) Dental Corp. et al. v. Director of Companies Office (Man.) et al., 2011 MBCA 20

The two fundamental rules of interpretation applying to bilingual legislation are described in The
Honourable Mr. Justice Michel Bastarache et al., The Law of Bilingual inferpretalion (Markham:
LexisNexis Canada Inc., 2008) as follows (at p. 15);

The bilingual medel is based upon two fundamental principles, which we will discuss in
this section. The first principle is the Equal Authenticity Rule. According to this rule, both
the English and French versions of a statute are equally authentic statements of
legislative intent, and neither one is supreme or paramount over the other. The second
principle is the Shared Meaning Rule. This rule provides, in short, that both versions of
the statute are expressions of the same legislative intent and that courts interpreting
statutes should, as far as possible, attempt to ascertain that intent through a
determination of the shared or common meaning of the two versions.




e.Recent Court Decisions from Western Caitada

...Friesen {Brian Neil) Dental Corp. et al. v. Director of Companies Office {(Man.) et al., 2011 MBCA 20

[...] Thus, it is the duty of the court to read both the French and English version of the BNRA together in
order to determine the legislative intention. They are of equal validity and one version cannot simply be
chosen over the other. However, there is here clearly a discrepancy between the French and English
versions, making it difficult to easily ascertain the legislative intention.

Consequently, the second fundamental rule of interpretation of bilingual legislation, “the Shared Meaning
Rule,” (Bastarache, at p. 15) comes into play. [...]

We must determine whether there is an ambiguity, that is, whether one or both versions of the statute are
“reasonably capable of more than one meaning” [...]. If there is an ambiguity in ene version but not the
other, the two versions must be reconciled, that is, we must look for the meaning that is common to both
versions [...]. The common meaning is the version that is plain and not ambiguous |[...].

If neither version is ambiguous, or if they both are, the common meaning is normally the narrower
version [...]. Professor Coté illustrates this point as follows, at p. 327: ‘[...] one version may have a
broader meaning than another, in which case the shared meaning is the more narrow of the two.'




e.Recent Court Decisions from Westem Canada

...Friesen (Brian Neil) Dental Corp. et al. v. Director of Companies Office (Man.} et al., 2011 MBCA 20

Applying this reasoning to s. 14{1) of the BNRA, it is clear that there is a discrepancy between the
English and French versions of the section. The English version indicates that an aggrieved
person “may apply” for an order, which is ambiguous since it is not clear whether it is an
application for appeal, an application for judicial review, or an application for a hearing de novo.
On the other hand, the French version indicates that the aggrieved person “peut en appeler,” may
appeal the decision of the Director. This version is unambiguous and plain. It is an appeal that is
contemplated by the French version. It is consequently an appeal that is common to both
versions. According to the shared meaning rule, then, s. 14(1) should be interpreted to mean that
the appiication to the court is an application for an appeal, unless this meaning is not consistent
with the legislative intent.

However, the conclusion that the application in 5. 14{1} is in the nature of an appeal does not end the
discussion. A statutory appeal can still require that a hearing de novo take place. For example, The
Court of Queen’s Bench Small Claims Practices Act, s. 12(5) specifically provides that an appeal “shall
be a new trial.”




e. Recent Court Decisioins from Westem Canada

Manitoba Public Insurance
Corporation Act, CCSM ¢ P215

Application of Part 2

71{1)  This Part applies to any bodily
injury suffered by a victim in an accident
that occurs on or after March 1, 1994,

Definitions

70(1) In this Part,

"victim" means a perscn who suffers
bodily injury in an accident.

{« victime »)

Krzysik v. Manitoba Public Insurance Corp., 2008 MIBCA 29

Loi sur Ia société d'assurance publique
du Manitoba, CPFLM ¢ P215

Application de la partie 2

711 La présente partie s'applique a
tous les dommages corporels que subit une
victime au cours d'un accident survenant &
compter du 1er mars 1994

Définitions

70(1) Les définitions qui suivent
s'appliquent & [a présente partie.

« victime » Personne qui a subi un
dommage corporel au cours d'un
accident. ("victim”)




e. Recent Court Decisions from Westem Canaia

...Krzysik v. Manitoba Public Insurance Corp., 2008 MIBCA 29

The Act Is a bilingual statute and accordingly it is appropriate to look at the French language
version of the phrase or phrases in question to determine whether its meaning assists in the
interpretation.

Both the defined term “victime” and the provision as to application of Part 2 use the phrase
“au cours d’'un accident’ in place of the English phrase “in an accident.”

The English translation of the phrase “au cours d’un” is “in the course of, during.”
in short, the use of the phrase “au cours d’un” in the French language definition
“victime" and in s. 71(1) of the Act assists in clarifying the legislature's intention that
the bodily injury suffered by the victim is one suffered in the course of or during the
accident.

In my view, a plain reading of the phrase “in an accident” means just that. The bodily
injuries suffered by the claimant must have occurred in the course of or during the
accident in question.




e. Recent Gourt Decisions from Western Canada

R. v. Abel & Corbetf, 2008 BCCA 54

Criminal Code, RSC 1985, ¢ C-46 Code criminel, LRC 1985, ¢ C-46

Arrest without warrant by any person Arrestation sans mandal par quiconque
494, (1) Any one may arrest without 494. {1) Toute personne peut arréter sans
warrant mandat :

(a) a person whom he finds a) un individu gu'elle trouve en train de
committing an indictable offence; or commettre un acte criminel;

{b) a person who, on reasonable b) un individu qui, d’'aprés ce qu'elle croit
grounds, he believes pour des motifs raisonnables ;

() has committed a criminal offence, (i) d'une part, a commis une infraction
and criminelle,

{ii} is escaping from and freshly (i} d'autre part, est en train de fuir des
pursued by persons who have lawful personnes légalement autorisées a l'arréter
authority to arrest that person. et est immédiatement poursuivi par ces

personnes.




e. Recent Court Decisions from Western Canada

—~..R. v. Abel & Corbett, 2008 BCCA 54

[65] Until the late 1960s, federal statutes were only published in English. Since then they
have been published in both official languages. The French version of the Criminal Code first
appeared in the 1870 Revised Statutes of Canada: R.5.C. 1970, ¢. C-34.

[56] Both the English and French versions have equal status and it is their shared, or
common, meaning that governs. Often the words used in one language can assist in
discerning the meaning to be given to those used in the other. This principle was stated
succinetly by Mr. Justice Bastarache in R. v. Mac, 2002 SCC 24, [2002] 1 5.C.R. 856, 2002
SCC 24:

The Criminal Code is a bilingual statute of which both the English and French
versions are equally authoritative. In his /nterpretation of Legislation in Canada (3rd ed.
2000), at p. 327, Pierre-André Cbté reminds us that statutory interpretation of bilingual
enactments begins with a search for the shared meaning between the two versions. Where
the words of one version may raise an ambiguity, courts should first lock to the other official
language version to determine whether its meaning is plain and unequivocal.

See also; Schreiber v, Canada (Afforney General}, 2002 SCC 62, [2002] 3 5.C.R. 269, 2002
SCC 62, at paras. 54 — 56; R. v. L'Espinay, 2008 BCCA 20, 2008 BCCA 20 at para. 26.




¢. Recent Court Decisions froin Weastern Canada

-...R. v. Abel & Corbett, 2006 BCCA 54

[61] Although the French version of “finds committing” in these statutes differs from the
French used in the Criminal Code, it should, in my view, be considered when interpreting the
English version of the Code. Parliament clearly infended the words “finds committing” to
have the same meaning whenever used in authorizing an arrest without warrant, It is,
therefore, appropriate to construa the English version of the Code having regard to how this
power has been expressed in French in these other enactments.

[62] The French version of “finds committing” in the more recent enactments is “gu’il
prend (guw’ils prennent) en flagrant délit d’infraction”, meaning “lo be caught in the act” or
“caught red-handed.” In other words, the detection of a crime in progress.

[63] To the exient that the expressions “finds committing” and “gu'il trouve en train de
commetire” used in the Criminal Code may be ambiguous, which [ do not think they are, any
ambiguity is resolved by having regard to how Parliament has expressed itself in French in
these other statutes. The interpretation common to all versions in beth official languages, i.e.,
their shared meaning, is that the person effecting the arrest must have come upon
someone who, at that very moment and at that very place, is engaged in criminal
activity.

[64] In this case, although Mr. Absl and Mr. Corbett reasonably believed Mr. Holl had
stolen Mr. Abel's rifle, they had no information as to where the rifle might be. They certainly
did not come upon Mr. Holl in possession of it. As a result, it was not open {o them to seek to
justify their actions on the basis that Mi. Holl was “found committing” the offence of
possession of stolen property at the Corlett Street townhouse.




¢. Recent Court Decisions from Western Canada

Brandon (City} v. Canada, 2010 FCA 244

Part V1 of Schedule V to the Excise Tax Act,
RSC 1985, ¢ E-15

22.  Asupply of a service, made by a
municipality or by an organization that
opserates a water distribution, sewerage or
drainage system and that is designated by
the Minister to be a municlipality for the
purposes of this section, of installing,
repairing, maintaining or interrupting the
operation of a water distribution, sewerage or
drainage system.

Partie VI de 'annexe V de la Loi sur la taxe
d'accise, LRC 1985, c E-15

22.  Lafourniture d’un service, effectuge par
une municipallté ou par une administration qui
expleite un réseau de distribution d'eau ou un
systéme d'egouts ou de drainage et que le
ministre désigne comme municipalité pour
'application du présent article, qui consiste a
installer, a réparer ou a entretenir un tel réseau
ou systéme ou a en interrompre le
fonctionnement.




¢.Recent Court Decisions from Wester Caiada

...Brandon (City} v. Canada, 2010 FCA 244

[40] Can this ambiguity be resolved by reference to the French version of the text? In fact, the
French version is structurally unambiguous. [...]

[41] It is clear from the French version that the service supplied by the municipality is that of
installing, repairing or maintaining a water distribution network or a sewer or drainage system, or
interrupting the operation of such a network or system. Maintaining refers to the network or system
and not to the operation of such a network or system.

[42] What, then, is encompassed by the expression ‘maintaining” a “system” or, in the French
version, “entretenir un tel réseau ou systdme”™? As noted earlier, the Tax Court Judge felt that while
the individual words “installing, repairing, maintaining” did not cover the operation of a sewerage
system, when the wards were read in the context of section 22 and having regard to the extended
meaning of “maintaining”, section 22 could be read as extending to the whole operation of a
municipal water or sewerage system. He came to this conclusion without considering the French
version of the text. When one consults Le Petit Robert, a standard reference work, the primary
definition of « entretenir » is given as: Tenir dans le méme étal, faire durer, faire persévérer.

This means “to maintain in the same condition, to cause to last, to cause to persist’. The example
given is « entretenir un feu » which is "to maintain & fire".

[43] The fourth definiticn given for « entretenir » is: Maintenir en bon état (en prenant toutes
les measures appropties)

This means to maintain in a good condition by taking all appropriate measures. One of the examples
given is “entretenir une installation industrielle” which is to maintain an industrial installation.




e. Recent Conrt Decisions from Western Canaia

...Brandon {City) v. Canada, 2010 FCA 244

[44] The conclusion which | draw from this is that the verb « entretenir », which is used in the
French version of the text of section 22, goes strongly in the direction taken by the Tax Court Judge.
The French version draws a distinction between to maintain in the sense of “to see to the
continuation of” and to maintain in the sense of “to maintain in good condition.” The primary sense
of the verb is sufficiently broad to include and, in my view, dees include, the operation of a thing or a
system.

[45] The interpretation of bilingual legislation is a search for the shared meaning of the two
texts: see Rv. S.A.C., 2008 SCC 47, [2008] 2 S.C.R. 675, at paragraph 14. Where one version of a
text is ambiguous and the other is plain and unequivocal, the shared meaning will be that of the
version that is plain and unequivocal: R v. S.A.C., at paragraph 15. In this case, the French
version is plain and unequivocal as to the object of the verb maintain. As for the meaning of
the verbs “to maintain” and « entretenir », there is an overlap between the two versions, with
the French verb emphasizing a meaning which is present in English, though not as the
primary meaning. The overlapping meaning is the shared meaning. As a result, | would
conclude, as did the Tax Court Judge, that section 22 is broad enough to include the “operation” of
the wastewater disposal facility by the City.




¢. Recent Conrt Decisions from Western Canada

...Brandon (City) v. Canada, 2010 FCA 244

[37] The sentence confains four verb forms -- installing, repairing, maintaining and
interrupting - all of which are transitive, that is, they take a direct ohject. The direct object of
installing and repairing is “a system”. For the sake of argument, et us assume that maintaining has
the same direct object. System is modified by “water distribution, sewerage or drainage”. The
direct object of interrupting is a phrase, i.e., “the operation of ... a system”. Grammatically, one
expects a series of verbs to have a comman object, so the presence of a second direct object
comes as a surprise. As a result, the sentence structure is flawed because it incorporates a list of
verbs having different objects. The flaw could have been corrected by putting commas around the
phrase “interrupting the operation of" so that that verb phrase "interrupting the operation of *, refers
to “a ... system’”, like the three preceding verbs. In that case, the sentence would read:

A supply of a service made by a municipality, of installing, repairing, maintaining, or
interrupting the operation of, a water distribution, sewerage or drainage system.

[38] If maintaining was intended to have the same object as interrupting, that is, “the
operation of a ...system”, the structure of the sentence is flawed for a different reason: it requires a
conjunction between installing, repairing, on the one hand, and maintaining and interrupting, on
the other. Properly canstructed, the sentence would read:

A supply of a service made by a municipality, of installing, repairing, and
maintaining or interrupting the operation of, a water distribution, sewerage or
drainage system.

[39] As a result, no matter how one reads the sentence, it is ungrammatical and ambiguous.




2. Interpretation of Bilingual Judgments

The legal rules applicable to the interpretation of court decisions released in both official languages
remain unsettled. There appears to be an unequal treatment of the translated versions of judgments and
other court decisions in relation to their original versions.

There are sound arguments in favour of applying to reported decisions available in both official
languages the legal rules governing the interpretation of bilingual statutes (i.e. the rules of Equal
Authenticity and Shared Meaning). However, given the uncertainty as to the state of the law on this point,
in our opinion, in interpreting judgements released in both official languages, reliance should in most
cases be placed on the version of the judgment in which it was written.

Reasons in favour of applying to judgments the interpretation rules pertaining to bilingual
statutes include, among others:

1.“The importance of ensuring that authoritative legal texts are equally accessible to both
English and French speakers arises out of the commitment in Canada to the equal value
of these languages and to their importance to human flourishing.”

2.Judges make law. There can only be one law, despite the existence of a French and an
English language version of a judgment. “[Wlhen a court is setting out a rule or standard
of its own, future interpretations of that judgment may tend to focus on the warding of the
standard itself to the exclusion of the rest of the judgment which might usefully give
content to the standard.”

Michel Bastarache et al, The Law of Bilingual Interpretation, 1st ed {Markham, Ontario: LexisNexis, 2008) at 101-112.
Michel Bastarache, Language rights in Canada, 2nd ed. (Cowaneville, Quebec : Editions Y. Blais, 2004) at 128-135.




2. Interpretation of Bilisiyual Jidyments

Some reasons against such an extensicn include:

1.Lack of express constitutional or legislative provisions on the equal authenticity of bilingual judgments.
Only federal courts and New Brunswick courts are subject to a statutory requirement to have their
reported decisions published in both official languages.

2.There is a distinction to be made between bilingual legislation and judgments. Legislation “provides, in
general, short statements of rules which must be interpreted and applied to different cases, whereas
judicial reasons constitufe an expression of practical reasening, such that their meaning in general
depends less often on the meaning of an individual word.”

3.Cantrary to interpreting legislative intent, when interpreting judgments extrinsic evidence is not
considered (e.g. legislative history and parliamentary debates vs. facta).

4.With the exception of the Supreme Court of Canada, relatively few cases are reported in both official
languages.

5.Bilingual decisions are typically clearly marked in a way that indicates which version is the original
expression of the court and which one is not.

Miche! Bastarache ot al, The Law of Bilingual Interpratation, 1st ad (Markham, Ontario: LexisNexis, 2008) at 101-112.
Michel Bastarache, Language rights in Canada, 2nd ed. {Cowansvills, Québec : Fditions Y. Blais, 2004) at 128-135.




2. Interpretation of Bilingual Juslyinents

Supreme Court of Canada

R. v. Oakes, [1986] 1 SCR 103

The judgment of Dickson C.J, and Chouinard,
Lamer, Wilson and Le Dain JJ. was delivered by

Version frangaise du jugement du juge en chef
Dickson et des juges Chouinard, Lamer, Wilson et

Le Dain rendu par

THE CHIoF JusTICE—This appeal concerns the *
constitutionality of s. 8 of the Narcotic Control

R.v. L.}., 2008 SCC 31, [2008] 2 SCR 163

English version of the judgment of McLachlin
C.J. and Bastarache, Binnie, LeBel, Deschamps,
Abella, Charron and Rothstein JI. delivered by

LEBEL [, —

Manitoba Court of Appeal
R. v. Rémillard (R.) et al., 2009 MBCA 112

"OFFICIAL ENGLISH TRANSLATION"

Federal Court of Appeal

Janssen Inc. c. Mylan Pharmaceuticals ULC,
2011 CAF 16

“Traduction certifiée conforme
Jenny Kourakos, LL.L."

Le Jues &N CHEF—Ce pourvoi porte sur la
constitutionnalité de lart. 8 de la Loi sur les

Le jugement de la juge en chef McLachlin el
des joges Bastarache, Binnie, LeBel, Deschamps,
Abella, Charron et Rothstein & ét€ rendu par

LE 1uGe LEBEL —

Tremblay v. Canada (National Revenue),
2011 FCA 15

“Certified true translation
Sarah Burns”




3. Canada’s Legal Bilingualism and Bisystemism/Bijuralism

Federal legislation in Canada is not only bilingual, but alsc bijural or bisystemic in the sense that that it is
applicable to persons, places and relations that are subject to the clvil law In Quebec¢ and to the common
law in the rest of Canada. This wealth of possibility creates a difficult challenge for federal drafters, and
for interpreters of federal legislation. Although Cuebac is the only province with a civit law system, the
French version of legislation is meant to operate in all the provinces. This makes it impossible to reserve
the English version of legislation for application in the comman law provinces and the French version for
application in Quebsac. French-speaking readers of legislation in New Brunswick, Manitoba or Alberta
must be able to apply the French version in a common law context just as English-speaking readers
must be able to apply the English version in their civilian context. [Ruth Sullivan, Sulivan and Driedger
on the Construction of Statutes, 4th ed. (Toronto: Butterworths, 2002), at 94 and 95]

As a result, a number of drafting techniques have been developed over the years to properly take into
account the bijural nature of federal legislation. One of the latest techniques is the use of “doubles”
whereby, in both versions of a provision, terms corresponding to the relevant concepts in the civil law
and the common law are included. The following is an illustration in that regard:

Interest Act, RSC 1985, ¢ I-15 Lol sur I'intérét, LRC 1985, ¢ I-15

When per annum rate not stipulated Lorsque le taux par an n'est pas indiqué

4, Except as to mortgages cn real 4, Sauf a I'égard des hypothéques sur
property or hypothecs on immavables, immeubles ou biens réels, lorsque, aux termes
whenever any interest is, by the terms of any d’'un contrat crit ou imprimé, scellé ou non,
written or printed contract, whether under quelque intérét est payable & un taux ou

seal or not, made payable at a rate or pourcentage par jour, semaine ou mois, ouU & un
percentage per day, week, month, or at any taux ou pourcentage pour une période de moins
rate or percentage for any period less than a dunan..]

year[...]




4. Professional and Ethical Obligations of Lawyers to Provide Rdvice te their Clients Based
on a Reading of Both Yersions of Bilingual Legal Dacuments

The Canadian Bar Association’s Code of Professional Conduct as well as the codes of conduct
governing the legal profession in Ontario and New Brunswick contain provisions about the
ability of [awyers to serve clients [n the official language of their choice. Similar provisions will
be considered for inclusion in the Law Society of Manitoba's Code of Professional Conduct in
the relatively near future. However, these various codes do not deal expressly with the duty for
lawyers to review both versions of bilingual legal documents when providing advice to their
clients.

This being said, where a matter before the Court requires the interpretation of a provision from a
bilingual enactment, lawyers have in our opinion an implied professicnal and ethical duty to
make arguments or submissions based on a reading of both versions of the provision. If a
lawyer is not proficient in both English and French, he or she should seek the assistance of a
colleague who has a good command of the two languages.

Itis also our view that the duty to consider both versicns of a bilingual enactment may in some
circumstances apply even if no court proceedings have been instituted. An example in this
respect would be the preparation of a legal opinion an an issue invalving statutory
interpretation.




4. Professienal and Ethical Obligations of Lawyers to Provide Advice to thelr Clients Based
on & Reading of Both Versiens of Bilinguai Leyal Decuments

The Supreme Court of Canada and the Federal Court of Canada amended their rules of
practice to require factums and other materials filed by lawyers to include both versions of
provisions from bilingual enactments. Manitoba Courts may wish to introduce simitar
amendments to serve as a helpful reminder for members of the legal profession about the equal
authenticity rule and the duties incumbent on them in that regard.

In addition, it would be worthwhile to explore with the Law Society of Manitoba the possibility of
establishing a roster of bilinguat lawyers who would be available to assist colleagues needing
support for a comparative analysis of the English and French versions of legal documents.




Reference Materials for Legal Drafting in a Bilingual Context

General
List of Tools!

Francophonie, Justice in Official Languages and Legal Dualism (Department of Justice Canada)
http://www justice.gc.ca/eng/pi/franc/tool-outil.hitml

Jurisourca.ca [Website launch date: March 6, 2013]
http:/fwww.jurisource.ca

Dictionaries

Multidictionnaire de la langue frangaise (Montréal : Québec/Amérigue, 2009).

Le petit Robert : dictionnaire alphabéfique et analogique de la langue frangaise {Paris : le Robert, 2012).
Le petit Larousse illustré en couleurs (Paris : Larousse, 2012).

Le Robert & Collins : dictionnaire francais-anglals, anglais-francafs (Paris : Le Robert, 2010).

Jacques Vanderlinden et al., La common law de A & Z (Cowansville, Québec: Editions Y. Blais, 2010},

Centre National de Ressources Textuelles et Lexicales
http:/fwww.cnrtl fridefinltion/

Canadian Common Law Dictionary: Law of Property and Estates
http:/Awww.pajlo.org/en/dictionary.php

Juridictionnaire (Public Waorks and Government Services Canada)
htto:/fwwwv. btb . termiumplus .ge.ca/tpv2quides/guides/juridifindex-eng.html?lang=eng

The hisystemic and bilingual Legal Dicfionary of Property in Canada:
http://dualjuridik.org/UK/Main_Page.awp




Reference Materials for Legal Drafting in a Bilingual Context

Terminology

JURITERM en ligne : Banque terminelogigue de la common law
hitp:/fwww.ctlj.ca/?page jd=722

Legal Glossary of Federal Statutes (CLTD)
http:/fwww.ctd.cafindex.cfm

Le grand dicticnnaire terminclogique
http://gdt.oglf.gouv.qc.cal

Termium Plus {Translation Bureau)
httpz/fwww.bib termiumplus.gc.ca/

Titles and Deslignaticns of Judges, Courts and Law Journals
http:/fwww.cttj.ca/?page_id=149

Legislative Drafting Guides and Protocols

Federal Regulations Manual
http:/Awww.justice .gc.caleng/dept-min/pub/legis/rm=mr

Guide fédéral de jurilinguistique |égislative frangaise
http:/Awww.canada Justice ge.caleng/dept-min/publjuril/

Legistics
http:/Avww.canada.justice.gc.ca/eng/dept-min/pubflegis/index.html

Uniform Law Conference — Bilingual Legislative Drafting Conventions
http:/fwww.ulcc.ca/enfuniform-acts-an-gb-1
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Jurilinguistic Centres

Centre de traduction et de terminologie juridique (Université de Moncton)
http:/fwww.ctti.ca/?lang =fr

Centre for Translation and Legal Documentation (University of Ottawa)
http:fwww.ctd].ca/

Le Centre de ressources en frangais juridique (Université de Saint-Boniface)
http://www.crff. ustboniface.cafindex.htm

Translation Bureau (Public Works and Government Services Canada)
http:/feww.btb go.ca/

Quebec Research Centre of Private and Comparative Law (McGill University}
http://www.mcgill. ca/centre-crapeau/
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Her Majesty The Queen Appellant
V.

Claude Daoust and Eric Bois Respondents

and

Attorney General of Canada and Attorney
General of Ontaric Interveners

INDEXED aS: R. v. DaousT
Neutral citation: 2004 SCC 6.

File No.: 29185.

2003: Oclober &; 2004: February 12.

Present: Iacobucci, Major, Bastarache, Binnie, Arbour,
LeBel and Deschamps JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Criminal law — Elements of offence — Launder-
ing proceeds aof crime — Actus reus — English and
French versions describing actus reus of offence dijfer-
ently — Version to be favoured — Principles of bilingual
statutory interpretation — Criminal Code, R.S.C. 1985,
c. C-46, 5. 462.31.

Criminal law — Elements of offence — Laundering
proceeds of crime — Mens rea — Meaning of expression
“intent to convert” — Criminal Code, R.S.C. 1985, c.
C-46, 5. 462.31.

Statutes — Interpretation — Bilingual  stat-
utes — Criminal Code — English and French versions
describing actus reus of offence differently — Version
to be favoured — Criminal Code, R.S.C. 1985, c. C-46,
5. 462,31,

As part of an investigation of second-hand store
owners suspected of selling stelen merchandise, the
Quebec City police set up an operation using an under-
cover officer. The officer went to D’s establishment on
four different occasions to sell goods which he hinted
were stolen. Each transaction ended with the merchan-
dise being accepted for a sum of money. On the final
occasion, D told the officer that this would be the last
time they would de business together, to which B, the
establishment’s manager, added “We can’t always be
helping you to steal” B and DD were charged under

Sa Majesté la Reine Appelante

c.

Claude Daoust et Eric Bois  Intimés

et

Procureur général du Canada et procureur
général de I’Ontario Intervenants

REPERTORIE ; R, ¢. DaousT
Référence neutre : 2004 CSC 6,
N° du greffe : 29185,

2003 : 8 octobre; 2004 : 12 (évrier.

Présents: Les juges Iacobucci, Major, Bastarache,
Binnie, Arbour, LeBel et Deschamps.

EN APPEL DE LA COUR 1>’ APPEL DU QUEBEC

Droit criminel — Eléments de Uinfraction — Recy-
clage des produits de la criminalité — Actus reus — Ver-
sions anglaise et frangaise décrivant différemment
Uactus reus de Uinfraction — Quelle version faui-il privi-
légier? — Principes d’interprétation des lois bilingues —
Code criminel, LR.C. 1985, ch. C-406, art. 462.31.

Droit criminel — Eléments de 'infraction — Recy-
clage des produits de la criminalité — Mens rea — Sens
de 'expression « intention de convertir » — Code crimi-
nel, L.R.C. 1985, ch. C-46, art. 462.31.

Législation — Interprétation — Lois bilingues — Code
criminel — Versions anglaise et francaise décrivant dif-
Sféremment Uactus reus de Uinfraction — Quelle version
Saut-il privilégier? — Code criminel, L.R.C. 1985, ch.
C-46, art, 462.31.

Dans le cadre d’une enquéle chex des regrattiers soup-
gonnds de vendre de la marchandise volée, le Service
de police de la ville de Québec monte une opération 2
I'aide d’un agent d’infiltration. L’agent se présente au
commerce de D & quatre reprises pour vendre des mar-
chandises en laissant sous-entendre qu'il s’agit de biens
volés. Chaque transaction se termine par I’acceptation
de la marchandise pour une somme d’argent, Lors de la
dernitre transaction, D mentionne & ’agent que c’est la
dernitre fois qu’il fait affaire avec lui, tandis que B, le
gérant du commerce, ajoule qu’« on ne peut pas toujours
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8. 462.31 of the Criminal Code with having “transfer[red)
the possession of property with the intent to conceal or
convert that property, knowing . .. that. .. that property
was obtained . . . as a result of the commission . . . of an
enterprise crime offence”. At trial, they were found guilty
of laundering proceeds of crime. The Court of Appeal set
aside the convictions on the ground that the acius reus of
the offence had not been made out,

Held: The appeal should be dismissed.

The English and French versions of s. 462.31 of the
Code present variations of the offence of laundering
proceeds of crime, While the French version simply
lists the acts constituting the acfus reus of the offence,
that is, “utilise, enléve, envoie, livre & une personne cu
& un endroit, transporte, modifie ou aliéne des biens ou
leurs produits — ou en transfére la possession —, the
English version lists these same acts and adds a pro-
hibition against any other dealings with respect to the
property or its proceeds. The addition in the English ver-
sion of the expression “or otherwise deals with” leaves
the door open te other acts of laundering, thus avoiding
the need to provide an exhaustive list. Even though the
legislative history shows that the English version reflects
Parliament’s true intent, it cannot be adopted. The Court
cannot use the history ol a clearly dralted statute as the
sole basis for changing it or completely disregarding
its meaning. Under the rules of contextual interpreta-
tion, moreover, words that could effectively broaden the
scope of a penal statute cannot be read in. Finally, under
the rules of bilingual statutory interpretation, where, as
hete, the meanings of the two versions of a provision are
clear, yet irreconcilable, the common meaning of the two
versions of the enactment should be favoured. Here, the
common meaning is the narrower version, which is the
French version. It is therefore the French version that
must first be examined to determine whether it accords
with Parliament’s intent. The two versions are diver-
gent because of an error or an omission on the part of
Parliament, but that does not give this Court the authority
to amend a clearly drafted enactment.

The actus reus of the offence specified in the indict-
ment has not been made out here. The activities criminal-
ized by this provision all concern the same person, that
is, the person who originally has the object in his or her
possession and seeks to dispose of it. Buying or receiving
property or similar acts involving the person who accepts
or acquires the property do not constifute elements of
the offence of laundering proceeds of crime. Since the
purchase was not a “transfer of possession” within the
meaning of s. 462.31, the accused must be acquilled.

t’aider & voler », B et 1) sont accusés, selon 1'art, 462.31
du Code criminel, d’avoir « transfér]é] la possession de
biens, dans I'intention de les cacher ou de les convertir
sachant [...] qu’ils ont été obtenus [. .. pat] la perpé-
tration [...] d'une infraction de criminalité organisée ».
Au procas, ils sont déclarés coupables de recyclage des
produits de la criminalité. La Cour d’appel annule les
déclarations de culpabilité au motif que 'actus rens de
I'infraction n’a pas &€ établi.

Arrér . Le pourvoi est rejeté.

Les versions anglaise et francaise de 1’art. 462.31 du
Code présentent une variante de I'infraction de recyclage
des produits de la criminalité. Tandis que la version {ran-
caise ne fait qu’énumérer les actes qui constituent I acfus
reis de Pinfraction, soit « utilise, enldve, envoie, livre
4 une personne ou & un endroit, transporte, modifie ou
aliéne des biens ou leurs produits — ou en transfére la
possession — », la version anglaise énumere ces mémes
actes en ajoutant I'interdiction d’effectuer toutes autres
opérations i I'égard des biens ou de leurs produits, Cet
ajout & la version anglaise de 'expression « or otherwise
deals with » laisse la porte ouverte 3 d’autres actes de
recyclage, dvilant ainsi une énumération exhaustive,
Méme si Uhistorique de la loi révéle que la version
anglaise refléte l'intention réelle du Parlement, cette
version ne peut pas étre adoptée. Le seul historique de
la loi n’autorise pas la Cour & modifier un texte clair on
A 1'éviter complétement. Les régles d’interprétation con-
textuelle ne permettent pas non plus d’ajouter au texte
d’une loi pénale des mots qui auraient pour effet d’en
élargir la portée. Enfin, selon les rdgles d’interprétation
des Tois bilingues lorsque, comme en I'espéce, les deux
versions d'un texte de loi sont claires mais inconciliables,
on devrail privilégier le sens commun aux deux versions
du texte }égislatif. Ici, le sens commun est la version la
plus restreinte, soit la version frangaise. C’est donc la
version frangaise qui doit d’abord étre examinde en vue
d’établir sa conformité avec I'intention 1&gislative, Le fait
que la divergence entre les deux versions puisse étre attri-
buée soit A une erreur, soit & unc omission du Iégislateur,
n’autorise pas la Cour & modifier un texte législatif clair.

En T'espéee, I'actus reus de 'infraction précisée 2
’acte d’accusation n’a pas été élabli. Les gestes crimina-
lisés par cette disposition visent tous la méme personne,
soit celle qui, & Iorigine, a 1’objet en sa possession et
qui cherche & $’en défaire. Ni Pachat, ni la réception de
biens, ni des actions semblables visant la personne qui
accepte ou acquiert les biens ne constituent des éléments
de I'infraction de recyclage des produits de la criminalité,
Puisque 1'achat ne constitue pas un « transfert de posses-
sion » au sens de 1'arf, 462.31, les accusés doivent &tre
acquittés.
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With regard to mens rea, the term “convert” does not
require an intent to conceal. The words “conceal” and
“convert” are distinct terms with distinct meanings; they
should not be read together. The term “convert” must be
given its ordinary, literal meaning. Parliament’s choice of
words is indicative of its intention to forbid “conversion”
pure and simple, thereby ensuring that those who con-
vert property they know or believe to have illicit origins,
regardless of whether they try to conceal it or not, do not
profit from it.

The Crown’s request for the substitution of a verdict of
guilty of attempting to commit the offence of laundering
proceeds of crime under s, 462.31, in the event the Court
decides that the purchase does not constitute a “transfer
of possession” within the meaning of the actits reus under
5. 462.31, must be denied. The Court’s analysis is lim-
ited by the theory advanced by the Crown at trial. While
pursuant to 8. 601(3) of the Code, a court may amend a
count in an indictment at any stage of the proceedings
provided it is a particular of the offence that is amended,
the change requested in this case would amount to laying
a different charge from the one originally brought. To
allow the Crown to make out a different offence would
infringe on the accused’s right fo be reasonably informed
of the transaction alleged against hirm,
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English version of the judgment of the Court
delivered by

BASTARACHE J. —
I. Introduction

The most important issue raised in this appeal is
that of the interpretation of divergent provisions of a
bilingual statute. In the case before us, we are faced
with two versions of s, 462.31 of the Criminal Code,
R.8.C. 1985, c, C-46, Their meanings are clear, yet
irreconcilable:

462.31 (1) BEvery one commits an offence who uses,
transfers the possession of, sends or delivers to any
person or place, transports, transmits, alters, disposes of
or otherwise deals with, in any manner and by any means,
any property or any proceeds of any property with intent
to conceal or convert that property or those proceeds,
knowing or believing that all or a part of that property
or of those proceeds was obtained or derived directly or
indirectly as a result of

{a) the commission in Canada of an enterprise crime
offence or a designated substance offence; or

(b) an act or omission anywhere that, if it had cceurred
in Canada, would have constituted an enterprise crime
offence or a designated substance offence. [Emphasis
added.]

462.31 (1) BEst coupable d’une infraction quicon-
que — de quelque fagon que ce soit — utilise, enldve,
envoie, livee & une personne ou & un endroit, transporte,
maodifie ou aligne des biens ou leurs produits — ou en
transtere la possession — dans 'intention de les cacher
ou de les convertir sachant ou croyant qu’ils ont été

(QL), qui a annulé les déclarations de culpabilité des
accusés de recyclage des produits de la criminalité,
Pourvoi rejeté.

Louis Coulombe et Daniel Grégoire, pour I’appe-
lante.

Jean Asselin et Sophie Dubé, pour les intimés.

Bernard Laprade et Martin Lamontagne, pour
I'intervenant le procureur général du Canada,

John Corelli et Leanne Salel, pour inlervenant
le procureur général de 1"Ontario.

Le jugement de la Cour a été rendu par

LE JUGE BASTARACHE —
I. Introduction

Le probleme le plus important qui se pose dans
cet appel est celui que présente 1'interprétation de
dispositions divergentes d’une loi bilingue. Dans
le contexte de la présente affaire, les deux versions
de I’art. 462.31 du Code crimine!l, L.R.C. 1985, ch.
C-46, chacune étant claire, sont inconciliables ;

462.31 (1) Est coupable d’une infraction guicon-
que — de quelque fagon que ce soit — utilise, enldve,
envoie, livre 4 une personne ou A un endroit, transporte,
modifie ou aliéne des biens ou leurs produits — ou en
transfére la possession — dans l'intention de les cacher
ou de les convertir sachant ou croyant qu’ils ont été obte-
nus ou proviennent, en totalité ou en partie, directement
ou indirectement ;

a) soit de la perpétration, au Canada, d"une infraction
de criminalité organisée ou d’une infraction dési-
enée;

I soit d'un acte ou d’une omission surveny 4 I’exts-
rieur du Canada qui, au Canada, aurait constitué une
infraction de criminalité organisée ou une infraction
désignée.

462.31 (1) Every one commits an offence who uses,
transfers the possession of, sends or delivers o any
person or place, transports, transmits, alters, disposes of
or otherwise deals with, in any manner and by any means,
any property or any proceeads of any property with intent
to conceal or convert that property or those proceeds,
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obtenus ou proviennent, en totalité ou en partie, directe-
ment ou indirectement :

¢} soit de la perpétration, au Canada, d’une infraction
de criminalité organisée ou d’une infraction dési-
gnée,

b) soit d’un acte ou d’une omission survenu i I'exté-
rieur du Canada qui, au Canada, aurait constitué une
infraction de criminalité organisée ou une infraction
désignée,

The Attorney General of Canada submits that
this situation is due to an error and that the Court
should give priority to the English version of the
Code, whose meaning is broader than that of the
French version. The Attorney General argues that
the legislative history shows that the English ver-
sion reflects Parliament’s true intent, There are sev-
eral reasons why T cannot accept this position. First,
the Court cannot use the history of a clearly drafted
statute as a basis for changing it or completely dis-
regarding its meaning. On the contrary, the legisla-
tive intent revealed by the statute’s history must be
one that could reasonably be supported by the text
of the statute. Sccond, under the rules of contextual
interpretation, words that could effectively broaden
the scope of a penal statute cannot be read in, An
accused should be able to read the applicable legisla-
tive provisions in each of the two official languages
and derive from them an understanding of the limits
of his or her liability. Third, the rules of bilingual
statutory interpretation prescribe an approach that
favours the common meaning of the two versions
of an enactment. The common meaning of s, 462,31
Cr. C. must be the narrower of the two versions,
which is the French version in this particular case. Tt
is therefore the French version that must initially be
analysed in relation to Parliament’s intent.

II. Facts

In December 1997, the Quebec City police con-
ducted an investigation of second-hand store owners
suspected of selling stolen merchandise. As parl
of the investigation, investigators Tremblay and
Gagné were ordered to set up an operation using
an undercover officer codenamed “Agent 008" who

knowing or believing that all or a part of that property
or of those proceeds was obtained or derived directly or
indirectly as a result of

() the commission in Canada of an enterprise crime
offence or a designated substance offence; or

{b) an act or omission anywhere that, if it had
occurred in Canada, would have constituted an enter-
prise crime offence or a designated substance olfence.
[Te souligne.]

Le procureur général du Canada fait valoir que
cette situation est due & une erreur et que cette Cour
devrait donner priorité a la version anglaise de la
loi, qui a un sens plus large que la version francaise,
en raison du fait que ’histoire 1égislative révéle que
c’est la version anglaise qui refléte I'intention réelle
du Parlement. Cette position ne peut &re adoptée
pour plusicurs raisons. Premiérement, 1’histori-
que de la loi n’autorise pas cette Cour & modifier
un texte clair ou a I'éviter complétement. Au con-
traire, I’intention législative que révele 1’historique
doit en étre une qui peut raisonnablement trouver
appul dans le texte de la loi. Deuxiémement, les
régles d’interprétation contextuelle ne permettent
pas d’ajouter au texte d’une loi pénale des mots
qui auraient pour effet d’en élargir la portée, Le
justiciable doit pouvoir connaitre les limites de sa
responsabilité 4 la lecture des dispositions 1égisla-
tives applicables peu importe la langue officielle.
Troisidmement, les régles d’interprétation des lois
bilingues suggérent une méthode selon laquelle on
devrait privilégier e sens commun aux deux ver-
sions du texte 1égislatif. Le sens commun aux deux
versions est normalement la version la moins large
de Part, 462.31 C. cr, en I'espéce la version fran-
caise. C'est done cetie version qui doit au départ
&tre soumise au test de conformité avee ['intention
1égislative.

II. Faits

En décembre 1997, le Service de police de
la ville de Québec a entrepris une enquéle chez
des regrattiers qu’il soupgonnait de vendre de la
marchandise volée. Pour ce faire, les enquéleurs
Tremblay et Gagné ont été chargés de monter une
opération a I'aide d’un agent d’infiltration, désigné
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would offer merchandise he claimed to be stolen to
selected merchants.

The respondent Claude Daoust owns three
pawn shop/second-hand stores, including Argent
Comptant, a business located in Quebec City. The
respondent Bric Bois is the manager of this estab-
lishment. Between December 2 and 5, 1997, the
undercover officer went to Argent Comptant on
four different occasions to offer merchandise to
the respondents Daoust and Bois. The undetcover
officer would hint he had criminally obtained goods
to sell, Disguised so as to give the impression he was
a financially disadvantaged person, he approached
the respondents on four occasions, offering to sell
them two new video cassette recorders, a slightly
used video cassette recorder, two new telephones
and a new alarm clock. He received a total of $60
Tor the goods.

As none of the merchandise offered and sold by
the undercover afficer was actually stolen, but had
instead come from a merchant who had agreed to
lend the goods to the police for the purposes of their
investigation, the objective of the operation was (o
establish if the respondents were laundering met-
chandise as part of their normal commercial activi-
ties while believing, if not knowing for certain, that
the goods were stolen, The undercover officer was
supposcd to offer the merchandise while mention-
ing that it was “hot” or indicating as much in simi-
lar terms such that there could be no doubt that the
goods were illegally obtained.

According to the officer’s notes, the first “sale”,
that of a used Sony video casselle recorder with
remole control, unfolded as follows:

[TRANSLATION]

~  Daoust: “Does it work?’ (referring to the video
equipment).

—~  008; “I don’t know, It’s not mine, It’s hot. I have to
unload it.””

—~  Daocust: (staring closely at the undercover officer
and smiling faintly) “You got any 1.D.7”

sous le vocable « agent 008 », qui irait offrir de la
marchandise qu'il déclarerait volée A des commer-
cants ciblés.

Lintimé Claude Daoust est le propriétaire de
trois commerces de préts sur gages et d’effets d’oc-
casion, incluant le commerce « Argent Comptant »,
situé dans la ville de Québec, I.”intimé Eric Bois est
le gérant de ce commerce. C’est ainsi qu’entre le 2
et le 5 décembre 1997, I'agent d’'infiltration s’est
présenté an commerce Argent Comptant & quatre
reprises pour y offtir des marchandises aux intimés
Daoust et Bois. L'agent d’infiltration aurait laissé
sous-entendre que la marchandise était d’une pro-
venance criminelle. V&tu de maniére a laisser croire
qu’il était financiérement démuni, il s’est présenté
chez les intimdés & quatre reprises pour vendre aux
intimés deux magnétoscopes neufs, un magnéto-
scope lég@rement usagé, deux téiéphones neufs et
un réveille-matin neuf, Tl a rggu pour ces biens la
somme totale de 60 5.

Comme toute la marchandise que I’agent d'infil-
tration a offerte et vendue aux intimés n’était pas
réellement volée, mais provenait d’'un commer-
cant ayant accepté de préter certains hiens pour les
besoins de 'enquéte policiére, 'opération visait 3
¢tablir que les intimés recyclaient de la marchandisc
dans le cadre normal de leurs activités commercia-
les, non pas en sachant, mais bien en croyant, que
celte marchandise provenait de vols. 17agent d’in-
filtration devait donc offrir la marchandise en préci-
sant qu’il s*agissait de « stock hot » ou, en utilisant
d’autres termes semblables, pour nc laisser aucun
doute sur la provenance illégale des biens.

Selon les nates de agent, la premiére « vente »,
soit celle d’un appareil vidéo @t d'une télécom-
mande Sony usagés, se serait réalisée de la fagon
suivante :

- Daoust : « Il marche? », désignant les apparcils.

—  008: «Je ne sais pas, il n’est pas & moi, c’est du
stock hot, il faut que je m’en débarrasse ».

—  Daoust: (il aurait dévisagé atlentivement 1’agent
el aurait esquissé un pelit sourire). « As-tu des
cartes? » {pour identification du vendeur).
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- 008: “Yeah, but don’t call the police, T don’t want
any trouble, O.K.7”

—  Daoust: “Well, T can’t give you $50 for stuff like
that. I'll give you $20 if it works.”

—  008: “Come on. Give me at least $30. I need the
money.”

~  Daoust: “If it’s stolen, $20 and not a penny more.”’

Similar meetings leading to sales occurred over
the next three days. The [ast transaction, one involv-
ing a new Sony video cassette recorder, ended with
the merchandise being accepted for $5. At that
time, the respondent Daoust told the undercover
officer that this was the last time they would do
business together, to which the respondent Bois
added, [TRANSLATION] “We can't always be helping
you to steal”

In accordance with Quebec City municipal by-
law 755, which requires that all transactions be
recorded in a register, the transactions between the
undercover officer and the respondents were entered
in the shop’s compuler. However, the copy of the
contract normally given to the clicnt was deliber-
ately torn up, while the respondents kept the origi-
nals in their files,

Shortly after the final transaction, that is, during
the afternoon of December 5, 1997, police offi-
cers went to the shop and executed a scarch war-
rant to recover the goods from the previeus transac-
tions. In two separate cascs, the respondents were
charged under ss. 141 and 462.31{1}a) Cr. C. with
compounding an indictable offence and launder-
ing proceeds of crime. The evidence presented at
the respondent Daoust’s trial, including his testi-
mony, was introduced with consent at the trial of the
respondent Bois, who chose not to testify.

I, Judicial History

On July 3, 2000, Judge Dionne of the Court of
Québec acquitted the respondents of compounding
an indictable offence, stating that he was unable to
conclude that the respondents had conspired with
the undercover officer to conceal an indictable
olfence they knew or believed had been committed,
as required under the offence. The respondents were

— 008 : « Qui, mais appelle pas la police, je ne veux
pas de trouble, QK7 ».

—  Daoust : « Ben, avec du stock comme ¢a, t’auras pas
508, je vais te donner 20 § ¢’il marche ».

— 008:«Ben, 30 § au moins, j’ai besoin d’argent »,

[

Daoust : « 20 § pas plus, §’il est volé »,

De telles rencontres, menant 4 des ventes, se sont
produites au cours des trois jours suivants. La der-
nidre transaction, soit la vente d’un magnétoscope
Sony neuf, s’est terminée par ’acceptation de cette
marchandise pour la somme de 5 §. L'intimé Daoust
a mentionné alors & I"agent d'infiltration que ¢’ était
la dernigre fois qu’il faisait affaire avec lui, tandis
que I'intimé Bois a ajouté : « On ne peut pas tou-
jours t’aider 4 voler »,

Conformément au Réglement municipal n® 755
de 1a ville de Québec, qui exige que toute transac-
tion soit inscrite dans un registre, les transactions
entre agent d’infiltration et les intimés ont fait
I'objet d’une entrée sur I’ordinateur du commerce,
Toutefois, la copie du contrat normalement remise
au client a ét¢ systématiquement déchirée, les inti-
més conservant les originaux dans leurs dossiers.

Peu apres la dernigre transaction, soit le 5 décem-
bre 1997 en aprés~midi, des policiers munis d’un
mandat de perquisition sont allés récupérer la mar-
chandise ayant fait 'objet de chacune des tran-
saclions. Dans deux dossiers <listinets, les intimés
ont éé accusés en vertu de art. 141 et de 'al.
462.31(13ay C. cr. des infractions de composition
avec un acte ctiminel et de recyclage des produits
de la criminalité. La preuve recucillic an proces de
I'intimé Daoust, y compris son témoignage, a &té
versée, de consentement, au procés de ’intimé Bois
qui a choisi de ne pas témoigner.

TIT. Historique des procédures judiciaires

Le 3 juillet 2000, le juge Dionne de la Cour du
Québec acquitte les intimés de 'infraction de com-
position avec un acte criminel; il se dit incapable
de conclure que les intimés se sont engagés auprés
de 1’agent d’infiltration & dissimuler un acte crimi-
nel qu’ils savaient ou croyaient avoir été commis,
tel que le requiert 'inlraction. Les intimés sont
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nevertheless found guilty of laundering proceeds of
crime under s. 462.31 Cr. C. According to Judge
Dionne, the transfer of possession of the property,
as evidenced by the respondents’ receiving, register-
ing, taking possession of and storing the property,
conslituted the actis reus of the offence.

With respect to the mens rea, Judge Dionne held
that the offence of laundering includes the intent to
conceal or convert property, as well as the knowl-
edge or belief that the property was obtained ille-
gally. With regard to the meaning of the word “con-
vert”, Judge Dionne stated that the word must be
given its ordinary meaning and does not require evi-
dence of stealth:

[TRANSLATION] We would have expected Parliament to

use words such as “‘disgnise”, “conceal” or “place beyond

reach” rather than “convert” if it had intended to reaffirm
the element of stealth. Why should the mental element
necessarily be surreptitiousness when changing ill-gotten
property already includes a mental element of making the
detection ol such property difficult?

(C.Q., Nos. 200-01-039905-983 and 200-01-39910-
983, Tuly 3, 2000, p. 21)

Judge Dionne concluded by affirming that the
Crown had proved that the respondents knew or
believed that the property had been obtained. or
detived as a result of the commission of an offence.
He drew the [ollowing conclusion (at p. 28):

[TRANSLATION] The evidence as a whole persuades
us that the two accused were prepared to accept items
for a ridiculously low price despite the dublious origins of
the goods. The court is convinced that, under the appar-
ent protection of a by-law requiring them to specify the
identity of items purchased, the two accused smelled a
bargain and closed their cyes (o the dubious origins of the
property. [Foetnote omitted.]

The Quebec Court of Appeal allowed the
respendents’ appeal and ordered that acquittals be
substituted for the convictions entered against the
respondents Daoust and Bois ((2002), 165 C.C.C.
(3cy 123).

Fish J.A, ruled that the actus reus had not been
made out in this case, as the respondents, in pur-
chasing the property [rom the undercover officer,
had not transferred the possession of the property

toutefois déclards coupables de recyclage des pro-
duits de Ia criminalité en vertu de Iart. 462.31 C. cx
Selon le juge Dionne, le transfert de possession des
biens, tel qu’illustré par la réception, I"inscription, la
prise de possession et I’entreposage des biens par les
intimés, constitue I’ actus reus de U'infraction.

En ce qui a trait & la mens rea, le juge Dionne
précise que l'infraction de recyclage comporte 1'in-
tention de cacher ou de convertir le bien, ainsi que
[a connaissance ou la croyance de I'origine illégale
du bien. Concernant la signification du mot « con-
vertir », le juge Dionne précise que ce mot doit &tre
interprété selon son sens ordinaire et n’exige pas la
preuve d’un élément de furtivité :

Il nous apparait que le législateur aurait utilisé des mots
tels que « déguisé », « caché », « mettre & V'écart » et non
pas « convettir », 8°il avait voulu réaffirmer I'élément de
furtivité. Pourquoei "élément moral malfaisant devrait-il
nécessairement étre subreptice alors que le fait de chan-
ger un bien mal acquis comporte déia un élément mental
malfaisant qui rend plus difficile le dépistage de ce bien?

(C.Q., n° 200-01-039905-983 et 200-01-39910-
983, 3 juillet 2000, p. 21)

En dernier lieu, le juge Dionne affirme que la
poursuite a fait la preuve que les intimés savaient cu
croyaient que les biens avaient été obtenus ou pro-
venaient de la commission d’un crime, 11 tire la con-
clusion suivante (p. 28) :

La preuve dans son ensemble nous convainc que les
deux accusds ont préféré accepter pour un prix dérisoire
des objets qu’ils savaient d’origine douteuse. Sous I'appa-
rente protection d’un réglement voulant qu’ils spécifient
Iidentité des objets cbtenus, le tribunal est convaincu
que les deux accusés ont flairé « 1a bonne affaire » et se
sont fermés [sic] les yeux sur la douteuse provenance des
biens. [Renvoi omis.]

La Cour d’appel du Québec accueille I’appel des
intimés et ordonne que des acquittements soient
substitués aux déclarations de culpabilité des inti-
més Dacust et Bois ((2002), 165 C.C.C. (3d) 123).

Le joge Fish conclut que I'actus reus n’a pas
été établi en 'espece puisque les intimés n’ont pas
lransféré la possession de biens gu’ils croyaient
volés en achetant ces biens de 'agent d’infiltration.

11

12

13

14



13

16

17

226 R. v. DAQUST Buastarache J.

[2004] 1 5.C.R.

they believed to be stolen. Tn Fish ILAs opinion, s,
462,31 is almed at individuals who, having control
or possession of proceeds of crime, commit one of
the prohibited acts with the requisite knowledge and
intent (at para. 15}

The Crown’s case against Daoust and Bois is that
they acted as principals, not as accessories, Thus, while
“008” doubtless transferred the possession of the purport-
edly “hot” property when he sold it to Daoust and Bois,
the Crown does not allege that Daocust and Bois thereby
aided and abetted “008” in the commission by him of an
offence under s. 462.31 of the Criminal Code, Nor could
the Crown do so: “008” committed no offence under that
section, since he neither knew nor believed that the prop-
erty was stolen — indeed, he knew that it was not.

Having concluded that the actus reus had not
been made out, Fish J A, nevertheless went on to
consider the mens rea. With regard to the meaning
of the word “convert”, he said, at paras. 24-25:

In its ordinary sense, {o “convert” is to “change in
form, character or function™ The Canadian Oxford
Dictionary, 1998, p. 309.

That definition corresponds, in my view, to the avi-
dent objectives of 5. 462.31 of the Code: to prevent those
who commil enterprise crime offences and designated
drug offences from placing the proceeds of their crimes
beyond reach or recognition — or difficult to trace, iden-
tify or recover — and to punish those who help them to
do so.

Having adopted this definition of “convert”,
Fish J.A. could not conclude that the respondents
intended to change, transform or alter the merchan-
dise they had purchased, as he was of the opinion
that the respondents’ intent was to sell the goods,
rather than to cover up the crime that supposedly
had been committed.

1V. Analysis
A. Particulars of the Indictinent

Before I begin my analysis, [ would like to point
out that some of the parties’ arguments before

A son avis, Uart, 462,31 vise |’individu qui, ayant le
contréle ou la possession des produits de la crimi-
nalité, accomplit un des actes prohibés avec la con-
naissance et I'intention requises (par. 15) ;

[TRADUCTION] Selen la théorie présentée par le
ministére public contre Daoust et Bois, ceux-ci auraient
agi comme acteurs principaux, et non comme complices.
Ainsi, bien qu’il ne fasse aucun doute que 1’agent « 008 »
a transféré la possession de la marchandise censément
«hot» en la vendant & Daoust et & Bois, le ministére
public n’allegue pas que Daoust et Bois ont de ce fait aidé
ou encouragd I’agent « Q08 » & commettre une infraction
prévue A 'article 462.31 du Code criminel. Le ministére
public ne pourrait d’ailleurs pas faire cette allégation :
I’agent « 008 » n’a commis aucune infraction prévue 2
cet article puisqu’il ne savait pas et ne croyait pas que les
biens avaient été volés — en fait, il savait qu’il ne s’ agis-
sait pas de biens volés.

Ayant conclu que 'actus reus n’avait pas éié
établi, le juge Fish procede néanmoins 4 I'examen
de la mens rea. En cc qui a Lrait au sens du mot
« convertir », il dit, aux par. 24-25

[TRADUCTION] Dans son sens ordinaire, le terme « to
corvert/convertir » signifie « changer la [orme, la nature
ou la fonction»: The Canadian Oxford Dictionary,
1998, p. 309,

Cette définition refléte, selon moi, Iobjet manifeste de
Tarticle 462.31 du Code : empécher cenx qui commettent
des infractions de criminalité organisée et des infractions
désignées en matidre de drogue de mettre les produits de
leurs crimes hors de portée ou de les rendre méconnais-
sables — ou difficiles A retracer, i reconnaitre ou 4 récu-
pérer — et punir ceux qui les aident & le faire.

Ayant adopté cette définition du mot « conver-
tit », le juge Fish ne peut conclure que les intimés
avaient |'intention de changer, transformer ou modi-
fier la marchandise qu’ils avaicnt achetée, étant
d’avis que l'intention des intimés éait plutdt de
vendre les biens et non de camoufler le crime pré-
tendument commis.

IV. Analyse
A. La particularité de I'acte d’accusation

Avant de procéder i 'analyse, je tiens & souligner
que certains arguments des parties devant cette Cour
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this Court concern elements that could have been
alleged in the indictment, but were not, and more
importantly were net raised at trial or in the Court
of Appeal. The Court must, in these circumstances,
focus on what in fact was alleged, since the issues
are circumscribed by the earlier debate, which dealt
exclusively with the fact that the accused alleg-
edly committed the offence of laundering proceeds
of crime provided for in s. 462.31 Cr. C. and not
that they allegedly attempted, aided or abetted that
offence.

The indictment brought against the accused reads
in part as follows:

[TRANSLATION] 2. In the month of December 1997,
at Quebec City, District of Québec, the accused did, in
any matter and by any means, transfer the possession of
property with the intent to conceal or convert that prop-
erty, knowing or believing that all or a part of that prop-
erty was obtained directly or indirectly as a result of the
commission in Canada of an enlerprise crime offence or
a designated substance offence, thereby committing an
offence under s, 462.31[(1)}{a) of the Criminal Code.

The present discussion must therefore be limited
to determining whether the offence was committed
by means of a transfer of possession. The Crown
was free to particularize the charge differently or to
describe it generally, but it was bound by its choice.
In Fish J.A.s opinion, at para. 13, the Crown’s spe-
cific theory at trial might result from the differ-
ence between the English and French versions of
5. 462.31, which I mentioned carlicr;

The English version thus makes it an offence to per-
form any of the enumerated acts in relation to property
that is known or thought to be proceeds of crime or to oth-
erwise deal with it in any manner and by ainy means. The
French version, on the other hand, makes it an offence in
any manner to perform the enumerated acts. This differ-
ence can only be harmonized by adopting the narrower
French version, And it is perhaps_for this reason that
the Crown, in drafling the indictments that concern us
here, felt constrained to allege one of those enumerated
acts — that Daoust and Bois had transferred possession

portent sur des éléments qui auraient pu &tre allé-
gués dans 'acte d’accusation, mats qui ne 1’ont pas
¢té, et qui n’ont surtout pas ét€ plaidés au proces, ni
en Cour d'appel. La Cour doit, dans ces circonstan-
ces, s’attarder a ce qui a effectivernent été allégud,
puisque les questions en litige sont circonscrites par
le débat antérieur, lequel a porté exclusivement sur
le fait que les accusés auraient cormmis 1'infraction
de recyclage des produits de la eriminalité prévue a
Part. 462.31 C. cr et non qu'ils auraient tenté de [a
commettre ou qu'ils en auraient aidé ou encouragé
la perpétration.

L’acte d’accusation déposé contre les accusés se
lit en partie comme suit :

2. Au cours du mois de décembre 1997, & Québec,
district de Québec, a de quelque fagon que ce soit, en
transférant la possession de biens, dans l'intention de
les cacher et de les convertir sachant ou croyant qu’ils
ont €té obtenus en totalité on en partie directement ou
indirectement, soit de la perpéiration, au Canada, d'une
infraction de criminalité organisée ou d’une infraction
désignée, commettant ainsi I'acte criminel prévu & I’ arti-
cle 462.31{(1)]a) du Code criminel,

Le présent débat est done limité; il s”agit d’établir
sl infraction a été commise par un « transfert de
possession ». La poursuite avait le choix de préci-
ser de facon différente 1’accusation, ou de la décrire
de fagon géndrale, mais elle est lide par son choix.
Selon le juge Fish, au par, 13, la théorie particu-
litre de la poursuite au procés pourrait résulter de
la divergence entre les versions anglaise et frangaise
du texte de I’art. 462.31, que j’ai signalée en intro-
duction :

[TRADUCTION] Selon la version anglaise, commet
donc une infraction quicongue accomplit I'un des actes
énumérés a 1'égard de biens, ou effectue toutes autres
opérations, de quelgue facon que ce soit, & leur égard,
sachant ou croyant que ceux-ci proviennent de la cri-
minalité. La version frangaise, quant a elle, prévoit que
commet une infraction quiconque accomplit les actes
énumérés, de quelque fagon que ce soit, Cette différence
ne peut 8tre résolue qu’en adoptant la version frangaise,
qui est plus restrictive. Et c’est probablement pour cette

raison que le ministére public, en rédigeant acte d’ac-

of the propeity sold to them by “008”, On the particular
facts, I would have expected the Crown, if it felt free to
do 50, to allege instead, in virtue of the English-language
basket clause, that Daoust and Bois had otherwise dealt

cusation qui neus intéresse en ’espéce, 8'esi senti obligé

d’alléguer la comrmission d’un des actes énumérds — soit

que Daocust et Bois avaient transféré la possession des

biens que leur avait vendus 'agent « 008 ». A la lumiere
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with the property In any manner and by any means.
[Underlining added; italics in original.]

Based on the French version of s. 462,31, the
Crown was limited with respect to the actus reus of
which it accused the respondents, as the French ver-
sion prima facie limits the material element of the
offence to the acts enumerated therein. According
to Fish J.A., if the Crown had wanted to define the
alleged offence in a general manner, it should have
done so in English, since the French version of s.
462.31, being more natrowly constructed, does not
lend itself to the Crown's arguments,

Given that the Crown chose to accuse the
respondents of transferring the possession of the
property, the respendents submit that the Crown
must prove that the offence was committed by this
means, not by any other, They rely on the decision
in R v, Saunrders, [1990] 1 S.C.R. 1020, in which
McLachlin J. (as she then was) wrote, at p. 1023;

It is a fundamental principle of criminal law that the
affence, as particularized in the charge, must be proved.
In Morozuk v. The Queen, [1986] 1 S.C.R. 31, at p. 37,
this Court decided that once the Crown has particularized
the narcotic in a charge, the accused cannot be convicted
if' a narcotic other than the one specified is proved. The
Crown chose to particularize the offence in this case as
a couspiracy to import heroin, Having done so, it was
obliged to prove the offence thus particularized. To
permit the Crown to prove some other offence charac-
terized by different particulars would be to undermine
the purpose of providing particulars, which is to permit
“the accused to be reasonably informied of the transaction
alleged against him, thus giving him the possibility of a
full defence and fair trial™; R, v. Cdté, [1978] 1 S.C.R. 8,
atp. 13.

It is a well-established legal principle that an
accused need only answer the charges as they appear
in the indictment and that the Crown has the burden
of proving them unless it requests an amendment,

des faits particuliers de |’affaire, je me serais attendu 3
ce que le ministére public, se sentant libre de le faire,
allégue plutdt, en se fondant sur la disposition fourre-
tout de la version anglaise, que Daoust et Bois avaient
etfectud toutes autres opérations, de quelque facon que
ce soit, a I'égard des biens. [Te souligne; en italique dans
"original.]

En se fondant sur la version francaise de 1 art.
462.31, la poursuite était limitée quant & I’ cictus reus
qu’elle pouvail reprocher aux intimés car cette ver-
sion, & sa face méme, limite I’élément matériel de
I'infraction aux choses qui y sont énumérées. Si elle
avait voulu définir I'infraction reprochée de fagon
générale, il aurait fallu, selon le juge Fish, qu’elle
le fasse en anglais, car, compte tenu de I’ argumen-
tation de la poursuite relative a I'interprétation de
I'art. 462.31, 1a version frangaise, plus restrictive, ne
le permet pas.

Etant donné que la poursuite a choisi de reprocher
aux intimés le « transfert de possession », ceux-ci
soutiennent qu’elle doit prouver que I"infraction a
€i¢ commise par ce moyen et non un autre. Ils s ap-
puient sur arrét R. ¢ Saunders, [1990] 1 R.C.S.
1020, ot la juge McLachlin (maintenant Juge en
chef) indiquait, & la p. 1023:

11 existe un principe fondamental en droit criminel que
I'infraction, précisée dans I’acte d’accusation, doit &tre
prouvée. Dans 'arrdt Morozuk ¢ La Reine, [1986] 1
R.C.S. 31, ala p. 37, notre Cour a décidé que lorsque le
ministére public a précisé le stupéfiant dans un chef d ac-
cusatton, 1’accusé ne peut &tve déclaré coupable si on fait
la preuve d’un autre stupéfiant que celui qui est précisé,
Lc ministére public a choisi de particulariser I’infraction
en espéce en précisant qu’il s’agissait d’un complot
pour importer de I'héroine. Ayant fait cela, il £ait obligé
de faire la preuve de infraction ainsi précisée. Permetire
an ministére public de faire la preuve d’une autre infrac-
tion ayant des caractéristiques différentes reviendrait a
miner la raison pour laguelle des détails sont apportes,
c’est-d-dire permettre A « "accusé [...] [d’]éue raison-
nablement informé de I'infraction qu’on lui impute, pour
lui donner ainsi la possibilité d’une défense complate et
d’un procés dquilable » : R, ¢. Cété, [1978] 1 R.C.S. 8, 2
lap. 13.

Il est bien établi en droit qu’un accusé est seule-
ment tenu de répondre a [’accusation telle qu’elle a
été portée et que la Couronne est tenue de la prou-
ver, quitte & demander par la suite une modification,



[2004] 1 R.C.S. R. ¢. DAOUST

Le juge Bastarache 229

which in this case was not done in time. Pursuant
to s. 601(3) Cr C., a court may amend a count in
an indictment at any stage of the proceedings pro-
vided it is a particular of the offence that is amended:
Morozuk v. The Queen, [1986] 1 S.C.R. 31 (per
Lamer]J., as he then was), Elliott v. The Queen, [1978]
2 8.C.R. 393, at p. 427 (per Ritchie I.). However, an
amendment to the indictment we are concerned with
would not constitute a change in the particulars of
the offence. Rather, it would amount (o laying a dif-
Terent charge from the one originally brought, At any
rate, this Court is certainly not prepared to amend
the indictment at this stage of the proceedings.

Our analysis should therefore be limited to what
is alleged in the indictment and was pleaded at trial.
The subject matter of this case, in relation to the
actus reus, is thus limited to whether the respond-
ents effectively participated in a transfer of posses-
sion within thé meaning of s. 462.31 Cr. C.

B. Actus Reus

In light of the inconsistency in the two versions
of 5. 462.31 with respect to the actus reus of the
offence, it would be appropriate at this point to
briefly address the question of bilingual statutory
interpretation. A clarification of the principles of
interpretation would help us to better understand the
scope of s, 462,31 and the expression “transfers the
possession of”.

Fish J.A. recognized that the English and French
versions of s. 462,31 offer differing descriptions of
the elements of the offence. In his view, this differ-
ence could only be resolved by adopting the French
version, which is more restrictive, However, Fish
J.A, does not explain his reasons for choosing the
French version over the English and does not apply
any of the principles of bilingual statutory interpre-
tation enshrined in recent decisions of this Court. It
is to this that I will now turn my attention.

(1) Principles of Bilingual Statutory Interpre-
tation

The Court has on several occasions discussed
how a bilingual statute should be interpreted in
cases where there is a discrepancy between the two

ce quin’a pas €€ fait en temps utile. En vertu du par.
601(3) C. cr., un tribunal peut modifier un chef d’ac-
cusation 2 tout stade des procédures lorsqu’il s’ agit
d’un détail de Pinfraction : Morozuk ¢. La Reine,
[1986] 1 R.C.S. 31 (de juge Lamer, plus tard Juge
en chef), Elliott c. La Reine, [1978] 2 R.C.S. 393,
p. 427 (le juge Ritchie). Toutefois, un changement a
I'acte d’accusation en I’espéce ne constituerait pas
une précision apportée & un éiément de Iinfraction,
mais reviendrait plutdt & porter une accusation dif-
férente de 1’accusation initiale. De toute manidre,
cette Cour n’est aucunement disposée & modifier
’acte d’accusation & ce stade des procédures,

Il faut donc limiter la présente analyse & ce qui
a été allégué dans ’acte d’accusation et plaidé au
proces. L'objet du litige, en ce qui concerne " actus
reus, est done limité A la participation effective & un
« transfert de possession » par les intimés au sens de
Part. 462.31 C. cr

B. Actus reus

Vu le probleéme de concordance des deux ver-
sions de 1'art. 462.31 en ce qui concerne 'acius
reus de I'infraction, il est utile d’aborder brievement
la question de l'interprétation des lois bilingues
en début d’analyse. Une clarification des princi-
pes d’interprétation permettra de mieux compren-
dre la portée de l'art. 462.31 et de Vexpression
« transf[érer] la possession ».

Le juge Fish, a 1a Cour d’appel, reconnaissait que
les versions frangaise et anglaise de l'art. 462.31
décrivent différemment les éléments constitutifs de
I'infraction. Selon lui, cette différence ne peut étre
harmonisée qu’en adoptant la version frangaise, qui
est plus restrictive. Cependant, en choisissant de
faire primer la version frangaise, le juge Fish n’ex-
plique pas san choix et 1’ appligue aucun des princi-
pes d’interprétation des lois bilingues consacrés par
Ies jugements récents de cette Cour, Je vais donc
m'’y attarder.

(1) Les principes d’interprétation d’une loi
bilingue

Cette Cour a discuté & plusieurs reprises de 1'in-
terprétation d’une loi bilingue lorsqu’il v a diver-
gence entre les deux versions d’un méme texte.
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versions of the same text. For example, in Schreiber
v. Canada (Attorney General), [2002] 3 S.C.R. 269,
2002 8CC 62, at para. 56, LcBel 1. wrote:

A principle of bilingual statutory interpretation holds
that where one version is ambiguous and the other is
clear and unequivocal, the common meaning of the two
versions would a priori be preferred; see: COté, supra,
at p. 327; and Tupper v. The Queen, [1967] 8.C.R, 589,
Furthermore, where one of the two versions is broader
than the other, the common meaning would favour the
more restricted or limited meaning: see CB8t€, supra,
at p. 327; R. v Dubois, [1935] S.C.R. 378; Maurice
Pollack Ltée v. Comité paritaire du commerce de détail &
Ouébec, [1946] S.C.R. 343; Pfizer Co. v. Deputy Minister
of National Revenue for Customs and Fxcise, [1977]
I S.CR. 436, at pp. 464-65; and Gravel v City of St
Léonard, [1978] 1 S.C.R. 660, at p. 669,

As well, in R v Mac, [2002] 1 S.C.R. 856, 2002
SCC 24, at para. 5, I stated the following:

The Crirninal Code 18 a bilingual statute of which both
the English and French versions are equally authoritative,
In his Interpretation of Legislation in Canada (3rd ed.
2000), at p. 327, Pierre-André C6té reminds us that statu-
tory interpretation of bilingual enactments begins with a
search for the shared meaning between the two versions,

I would also draw attention to the two-step analysis

proposed by Professor Coté in The Interpretation of

Legislation in Canada (3rd ed. 2000), at p. 324, for
resolving discordances resulting from divergences
between the two versions of a statute:

Unless otherwise provided, differences between two
official versions of the same enactment are reconciled
by educing the meaning common to both. Should this
prove to be impossible, or if the common meaning seems
incompatible with the intention of the legislature as indi-
cated by the ordinary rules of interpretation, the meaning
arrived at by the crdinary rules should be retained,

There is, therefore, a speciflic procedure to be fol-
lowed when interpreting bilingual statutes, The first
step is to determing whether there is discordance. If
the two versiens are irreconcilable, we must rely on
other principles: see Coté, supra, at p. 327. A pur-
posive and contextual approach is favoured: see,
for example, Beli ExpressViu Limited Partnership
v. Rex, [2002] 2 5.C.R. 559, 2002 SCC 42, at para.
26, Chieu v. Canada (Minister of Citizenship and

Par exemple, dans I'affaire Schreiber ¢. Canada
{Procureur général), [2002] 3 R.C.S. 269, 2002
C8C 62, le juge LeBel rappelait, au par. 56 :

Selon un principe d'interprétation des lois bilingues,
lorsqu’une version est ambigué tandis que ’autre est
claire et sans équivoque, il faut privilégier a priori le
sens commun aux deux versions : voir C6té, op. cit., p.
413-414; et Tupper c. The Queen, [1967] R.C.8, 589, De
plus, lorsqu’une des deux versions posséde un sens plus
large que 'autre, le sens commun aux deux favorise le
sens le plus restreint ou limitd : voir Coté, op. cit., p. 414,
R. ¢. Dubois, [1933] R.C.S, 378; Maurice Pollack Ltée
¢. Comité paritaire du comimerce de détail & Québec,
[1946] R.C.S. 343; Pfizer Co. ¢. Sous-ministre du Reveny
national pour les douanes et I'accise, [19771 1 R.C.S.
456, p. 464-465; et Gravel ¢. Cité de St-Léonard, [1978]
1 R.C.S. 660, p. 669.

Egalement, dans R. ¢. Mac, [2002] 1 R.C.S. 856,
2002 CSC 24, j’énongais, au par, 3, ¢e qui suit

Le Coade criminel est une loi bilingue dont les versions
anglaise et francaise font pareillement autorité, Dans son
ouvrage intitulé Interprétation des lois (3% éd. 1999), p.
413-414, Pierre-André C6té rappelle que, pour interpré-
ter une loi bilingue, il faut en premier lieu rechercher le
sens qui est comimun aux deux versions.

Je souligne de nouveau la démarche en deux étapes
proposée par le professeur Coté dans son ouvrage
Interprétation des lois (3% éd. 1999), p. 410, servant
a résoudre les antinomies découlant de divergences
entre les deux versions d’un texte 1égislatif :

. saul disposition légale contraire, toute divergence
entre les deux versions officielles d’un texte législatif
est résolue en dégageant, si ¢’est possible, le sens qui est

" commun aux deux versions. Si cela n’est pas possible, ou

si le sens commun ainsi dégagé paralt contraire & 1'inten-
tion du législateur révélée par recours aux régles ordinai-
res d’interprétation, on doit entendre le texte dans le sens
qu’indiquent ces régles.

Il 'y a denc une démarche précise & suivre pour
I'interprétation des lois bilingues. La premiére élape
consiste 4 déterminer 5’1 y a antinomie, Si les deux
versions sont absolument et irréductiblement incon-
ciliables, il faut alors s’en remeltire aux autres prin-
cipes d’interprétation : voir C8LE, op. cit., p. 413.
Rappelons qu’il Faut alors favoriser une interpréta-
lion téléologique el contextuelle : voir, par exem-
ple, Bell ExpressVi Limited Partnership c. Rex,
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Immigration), [2002] 1 S.C.R. 84, 2002 SCC 3, at
para. 27; R. v. Sharpe, [2001] 1 S.C.R. 45, 2001
SCC 2, at para. 33,

We must determine whether there is an ambigu-
ity, that is, whether one or both versions of the stat-
ute are “reasonably capable of more than one mean-
ing”: Bell ExpressVu, supra, at para. 29. If there is
an ambiguity in one version but not the other, the
two versions must be reconciled, that is, we must
look for the meaning that is common to both ver-
sions: COté, supra, at p. 327, The common meaning
is the version that is plain and not ambiguous: Coté,
supra, alp. 327, see Goodyear Tire and Rubber Co.
of Canada v. T Eaton Co., [19560] S.C.R. 610, at p.
614; Kwiatkowsky v. Minister of Employment and
Immigration, [1982] 2 S.C.R. 856, at p. 863,

If ncither version is ambiguous, or if they both
are, the common meeaning is normally the narrower
version; Gravel v, City of St-Léonard, [1978] 1
S.C.R. 660, at p. 669; Pfizer Co. v. Deputy Minister
of National Revenue For Customs and Excise,
[1977] 1 S.C.R. 456, at pp. 464-65. Professor Coté
illustrates this point as follows, at p. 327:

There is a third possibility: one version may have a
- broader meaning than another, in which case the shared
meaning is the more narrow of the two.

The second step is to determine whether the
common or deminant meaning is, according to the
ordinary rules of statutory interpretation, consistent
with Parliament’s intent: C8(€, supra, at pp. 328~
329. At this stage, the words of Lamer J. in Slaight
Communications Inc. v. Davidson, [1989] 1 S.C.R.
1038, at p. 1071, are instructive:

First of all, therefore, these two versions have to be
reconciled if possible. To do this, an attempt must be
made to get from the two versions of the provision the
meaning common to them both and ascertain whether
this appears to be consistent with the purpose and gencral
scheme of the Code.

[2002] 2 R.C.S. 559, 2002 CSC 42, par. 26; Chien
¢. Canada (Ministre de la Citoyenneté et de I'Im-
migration), [2002] 1 R.C.S. 84, 2002 CSC 3, par.
27; R. c¢. Sharpe, [2001] 1 R.C.S, 45, 2001 CSC 2,
par. 33.

I faut vérifier s’il y a ambiguite, ¢’est-h-dire si
une ou les deux versions de la loi sont « raisonna-
blement susceptible[s] de donner lieu & plus d’une
interprétation » : Bell ExpressVu, précité, par. 29,
§’il y a ambiguité dans une version de la dispo-
sitien el pas dans 'autre, il faul tenter de conci-
lier les deux versions, ¢’est-3-dire chercher le sens
qui est commun aux deux versions: COLE, op.
cit., p. 413. Le sens commun favorisera la version
qui n’est pas ambigug, la version qui est claire :
Coté, op. cit., p. 413-414; voir Goodyear Tire and
Rubber Co. of Canada c¢. T. Eaton Co., [1956]
R.C.S. 610, p. 614: Kwiathowsky ¢, Ministre de
VEmploi et de IImmigration, [1982] 2 R.C.8. 836,
p. 863,

Si aucune des deux versions n’est ambigug, ou si
elles le sont toutes deux, le sens commun favorisera
normalement la version la plus restrictive : Gravel
c. Cité de St-Léonard, [19787 1 R.C.S. 660, p. 669;
Pfizer Co. c. Sous-ministre du Revenu national pour
les douanes et 'accise, [1977] 1 R.C.8. 456, p. 464-
465. Le professeur COté illustre ce point comme
suit, A lap. 414 :

Dans un troisidme type de situation, 1'une des deux ver-
sions a un sens plus large que Iautre, elle renvoie & un
concept d’une plus grande extension. e sens commun
aux deux versions est alors celui du lexie ayant le sens le
plus restreint.

La deuxitme Etape consiste & vérifier si le sens
commun ou dominant est conforme & l'intention
législative suivant les régles ordinaires d’interpré-
tation : COté, op. cit., p. 415-416. Sont pertinents 2
cette étape les propos du juge Lamer dans Slaight
Communications Inc. ¢. Davidson, [1989] 1 R.C.S.
1038, p. 1071 :

Il faut done, dans un premier temps, tenter de concilier
ces deux versions. Pour ce faire il faut tenter de dégager
des textes le sens qui est commun aux deux versions
et vérifier si celui-ci semble conciliable avec 'objet et
I"économie générale du Code,
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Finally, we must alse bear in mind that some
principles of interpretation may only be applied in
cases where there is an ambiguity in an enactment.
As Iacobucci 1. wrote in Bell ExpressVu, supra, at
para. 28: “Other principles of interpretation — such
as the strict construction of penal statutes and the
‘Charter values’ presumption — only receive appli-
cation where there is ambiguity as to the meaning of
a provision.”

(2} Application to this Case

In this case, it is quite simply not possible to say,
as the appellant would have us do, that the English
text is more consistent with Parliament’s intent. In
this appeal, we must apply the rules of statutory
interpretation to determine whether or not there is
an apparent discordance, whether there is a common
meaning and, finally, how consistent the common
meaning, if there is one, 18 with Parliament’s intent,

(a) Discordance

Each version of s, 462.31 Cr. C. presents a varia-
tion of the offence of laundering proceeds of crime,
While the French version simply lists the acts con-
stituting the acfus reus of the offence, that is, “usi-
lise, eniéve, envoie, livee d une personne ou & un
endroit, transporte, modifie ou aliéne des biens ou
leurs produits — ou en transfére la possession —",
the English version lists these same acts and adds a
prohibition against any other dealings with respect
to the propetty or its proceeds. The addition in the
English version of the expression “or otherwise
deals with” would appear, in effect, Lo leave the
door open to other acts of laundering, thus avoiding
the need to provide an exhaustive list.

Although the two versions are obviously irrec-
oncilable, given the complete enumeration of
the etements of the actus reus in the French ver-
sion and the non-exhaustive enumeration in the
English version, both versions taken individually
are nevertheless clear, inasmuch as they are not
reasonably capable of more than one meaning,
Given that the versions are irreconcilable but not

Rappelons finalement que certains principes
d’interprétation sont seulement applicables en cas
d’ambiguité d’un texte 1égislatif. Comme le préci-
sait le juge Tacobucci dans ["affaire Bell ExpressVi,
précitée, par. 28 ; « D'autres principes d’interpréia-
tion — telles D'interprétation stricte des lois péna-
les et la présomption de respect des “valeurs de la
Charte” — ne s’appliquent que si le sens d’une dis-
position est ambigu. »

{2) Application aux faits de ’espéce

En I’espéce, il n’est tout simplement pas possi-
ble de dire, commme nous invite 4 le faire I’ appelante,
due le texte anglats correspond micux a I'intention
législative. Il faut plutdt appliquer les régles d’inter-
prétation afin de déterminer, dans le présent pour-
voi, 8’1l y a apparence d’antinomie, s’il y a un sens
commun aux deux versions et, finalement, la com-
patibilité de ce sens commun, s’il en est, avec I'in-
tention législative.

a)  Anfinomie

Chacune des versions de l'art. 462.31 C. c»
présente une variante de l'infraction de recyclage
des produits de la criminalité. Tandis que la ver-
sion frangaise ne fait qu’énumérer les actes qui
constituent "actus rens de I'infraction, soit « uti-
lise, enléve, envoie, livre 4 une personne ou i un
endroit, transporte, modific ou alidne des biens ou
leurs produits — ou en transfere la possession — »,
la version anglaise énumére ces mémes actes en
ajoutant I'interdiction d’effectuer toutes autres opé-
rations & I'égard des biens ou de leurs produits, En
effet, ’ajout, & la version anglaise, de 1’expression
« or otherwise deals with » semble laisser la porte
ouverte & d’aulres actes de recyclage, évitant ainsi
une énumdration exhaustive,

Méme si ces deux wversions sont clairement
inconciliables, étant donné I'énumération compldte
des dléments de I'actus reus dans la version fran-
caise et I'énumération non exhaustive dans la ver-
sion anglaise, les deux textes pris individuellement
sont clairs, c’est-a-dire qu’ils ne sont pas raison-
nablement susceptibles de donner lieu, de part ou
d’autre, & plus ¢’un sens, Btant donné que les textes
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individually ambiguous, the next step is to consider
their common meaning.

(b} Common Meaning

As I have already mentioned, when one of the
two versions of a provision of a bilingual statute
has a broader meaning than the other, the common
meaning of the two versions is normally the one that
is derived from the version with a more restricied
meaning. This rule is especially relevant in a crimi-
nal context, as the accused may, depending on which
version he or she reads, form a different conception
of the elements of the offence in question.

Here, the only possible common meaning is
the most restrictive cne. This common meaning is
casily derived, as the two versions list similar pro-
hibited acts, with the exception of the added phrase
which appears in the English version only. Since the
English version cannot represent the common mean-
ing, the French version must, Thus, we are restricted
to the elements of the acfis reus enumerated in the
French version.

As mentioned earlier, it i important to ensure
that all accused persons, regardless of the official
language in which they read s. 462.31, have the
same understanding of the elements of the offence
of laundering proceeds of crime. The two versions
must therefore publicize exactly the same descrip-
tion of the offence. It would not be fair to propose an
interpretation whereby in one language the elements
of the actus reus would be met, but not in the other.
I we adopted the English version, which is broader
than the French one, this Court would be making an
undue judicial amendment of the statute. For these
reasons, the Court must favour the French version.

{c) Compatibility of the Common Meaning with
Farligment’s Intent

The intervener the Attorney General of Canada
argues that the divergence between he two ver-
sions of s. 462.31 is the result of a mere oversight

sont inconciliables sans &tre ambigus individuel-
lement, [’analyse en l'espéce consistera d’abord &
déterminer le sens commun aux deux versions.

b)  Sens contmun

Comme je I’ai mentionné, lorsque I'une des deux
versions d’une disposition bilingue a un sens plus
large que I’ autre, le sens commun aux deux versions
est normalement celui qui découle du texte ayant
le sens le plus restreint. Cette régle est particulie-
rement pertinente dans le contexte criminel, puis-
qu’un justiciable, selon la version de ia disposition
qu’il lit, risque autrement d’avoir une idée différente
de ce qui constitue 1’infraction en question.

En I'espéce, le seul sens commun qui est pos-
sible est le sens le plus restreint, Ce sens commun
est facile & dégager puisque les deux versions de
Tart. 462.31 énumerent des comportements prohi-
bés semblables, & I'exception d’un seul ajout qui
ne se retrouve que dans la version anglaise, Tandis
que le (exte anglais ne peut pas représenter le sens
commun, l'inverse est vrai. I1 faut donc se limiter &
I'énumération des éléments de I'actus reus qui se
trouve dans la version frangaise.

Tel que mentionné plus t6t, il est important de
s’assurer que tous les justiciables, peu importe la
langue officielle dans laquelle ils lisent I’ art. 462.31,
ont la méme idée de ce qui constitue 1’infraction de
recyclage des produits de la criminalité. Tes deux
versions doivent donc porter & "attention du public
exactement la méme description de Uinfraction. 11
ne serait pas juste de proposer une interprélation
qui ferait que, dans une langue, ’actus reus serait
complet alors qu’il ne le serail pas dans 1'autre
langue. En adoptant la version anglaise, qui est plus
large que la version francaise, cette Cour apporte-
rait indliment une modification judiciaire 3 la loi.
Conséquemment, elle doit privilégier la version
frangaise.

¢y Compatibilité du sens conmmun avec inten-
tion législative

L'intervenant le procureur général du Canada
explique que la divergence entre les deux versions
de Part. 462.31 résulte "une simple omission du
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on the part of Parliament. According to the
Attorney General, the legislative history shows that
Parliament’s true intent is reflected in the English
version of the provision. It is therefore important
that our analysis include a brief examination of the
provision’s legislative history.

Section 462.31 Cr. C. (formerly s. 420.11) was
originally part of Bill C-61, which was enacted by
Parliament on January 1, 1989 (S.C. 1988, ¢. 51
(now R.S.C. 1985, c. 42 (4th Supp.)), s. 2). This
provision created, for the first time in Canada, an
offence of “laundering proceeds of crime”. Bill
C-61 also added provisions to the Narcotic Control
Act, R.8.C. 1985, ¢. N-1, and the Food and Drugs
Act, R.S8.C. 1985, ¢. E-27, which both contained
separate offences covering the laundering of pro-
ceeds of crime in situations in which property or
the proceeds of property were derived by commit-
ting offences under these Acts. The new provisions
of these two Acts mirror the relevant portions of s.
420.11 Cr. C. Consequently, the English and French
versions of these provisions were not perfecily con-
sistent with each other, that is, the English version
contained the expression “or otherwise deals with,
in any manner and by any means”, while the French
version had no equivalent expression. The relevant
parts of the two versions of the above-mentioned
provisions read as follows:

462.31 [420.11] (1) Every one commits an offence
who uses, transfers the possession of, sends or delivers
to any person or place, transports, transinits, alters, dis-
poses of or otherwise deals with, in any manner and by
any means, any property or any proceeds of any property
with intent o conceal or convert that property or those
proceeds . . . . [Emphasis added.]

462.31 [420.11] (1) BEst coupable d’une infraction
quiconque — de quelque fagon que ce soit — utilise,
enléve, cnvoie, livre & une personne ou & un endroit,
transporte, modifie ou alidne des biens ou leurs pro-
duits — ou en lransfere la possession — dans Iintention
de les cacher ou de les convertir . . .

In 1993, the Excise Act, R.S.C. 1985, ¢. B-14,
and the Customs Act, R.S.C. 1985, ¢. 1 (2nd Supp.),

législatenr. Selon lui, Uhistorique législatif révéle
la véritable intention du Parlement, qui est reflétée
dans la version anglaise de la disposition. Un bref
regard sur 1" historique 1égislatif s’avere donc impor-
tant pour cette analyse,

Larticle 462.31 C. cr (initialement 'art, 420.11)
faisait, 4 I’origine, partie du projet de loi C-61, pro-
clamé par le Parlement le 1% janvier 1989 (L.C,
1988, ch. 51 (maintenant LR.C. 1985, ch. 42
(4°® suppl.)), art. 2). Cetie disposition créait, pour la
premiere fois au Canada, une infraction de « recy-
clage des produits de la criminalité ». Faisaient aussi
partie du projet de loi C-61 les nouvelles disposi-
tions de la Loi sur les stupéfiants, LR.C. 1985, ch.
N-1, et de la Loi sur les aliments et drogues, LR.C.
1985, ch. F-27, qui contenaient des infractions dis-
tinctes de recyclage des produits de la criminalité
pour les situations dans lesquelles les biens ou leurs
produits provenaient de la commission d’infractions
prévues dans ces lois, Les nouvelles dispositions de
ces lois reprenaient les parties pertinentes de 1’art.
420.11 C. cr. Conséquemment, les versions fran-
caise et anglaise de ces dispositions ne correspon-
daient pas parfaitement, c’est-2-dire que la version
anglaise contenait I’expression « or otherwise deals
with, in any manner and by any means », tandis que
la version frangaise ne contenait pas d’expression
équivalente. Les parties pertinentes des deux ver-
sions des dispositions susmentionnées se lisaient
comme suit :

462.31 [420.11] (1) Est coupable d’une infraction qui-
conque — de quelque fagon que ce soit — utilise, enldve,
enveie, livie & une personne ou & un endroit, transporte,
modifie ou aligne des biens ou lenrs produits — ou en
transfere la possession — dans Uintention de les cacher
ou de les convertir . . .

462.31 [420.11] (1) Every one commits an offence
who uses, transfers the possession of, sends or delivers
to any person or place, transports, transmits, alters, dis-
poses of or otherwisc deals with, in any manner and by
any means, any propetty or any proceeds ol any properly
with intent to conceal or convert that property or those
proceeds . . . . [Je souligne.]

En 1993, la Loi sur accise, LR.C. 1985,
ch. B-14, et la Loi sur les douanes, LR.C. 1985,
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were amended to add provisions creating an offence
of laundering proceeds of crime to cover cases in
which the proceeds were derived from the commis-
sion of offences under those Acts (S.C. 1993, ¢. 25,
88. 38 and 89). These provisions were drafted dif-
ferently from those of the other three Acts and the
English and French versions were more consistent
with each other. The English version contained the
expression “or otherwise deal with, in any manner
or by any means”, while the French version prohib-
ited the following: “d’effectuer toutes autres opéra-
tions & leur égard”, The relevant portions of s, 126.2
of the Excise Act and s. 163.2 of the Customs Act
read as follows:

No person shall use, transfer the possession of, send or
deliver to any person or place, transporl, transmit, alter,
dispose of or otherwise deal with, in any manner or by
any means, any propetty or any proceeds of any property
with intent to conceal or convert that property or those
proceeds . . ..

It est interdit & quiconque d’utiliser, d’envoyer, de
livrer 4 une personne ou 3 un endroit, dc transporter, de
modifier ou d’aliéner des biens ou leur produit — ou d’en
teansférer la possession —, ou d’effectuer toutes autres
opérations 3 leur égard, et ce de quelque fagon que ce
soit, dans Pintention de les cacher ou de les convertir . . .
[Emphasis added.]

In 1997, the Narcotic Control Act was repealed,
as was the part of the Food and Drugs Act that con-
tained the offence of laundering proceeds of crime:
S.C. 1996, ¢. 19, ss5. 94 and 81. They were replaced
by the Controlled Drugs and Substances Act, which
itself included a provision forbidding the launder-
ing of proceeds of crime. As it had done in 1993,
Parliament drafted the provision in such a manner as
to ensure that the English and French versions were
consistent with each other.

In 1998 and 2000, Parliament enacted s. 5 of
the Corruption of Foreign Public Officials Act,
S.C. 1998, c. 34, and s. 28 of the Crimes Against
Humanity and War Crimes Act, 8.C. 2000, c. 24,
Here again, the English and French versions are
concoerdant,

ch. 1 (2% suppl.), ont été modifiées pour y ajouter
des dispositions prévoyant I’infraction de recyclage
des produits de la criminalité pour traiter des cas
dans lesquels les biens ou leurs produits provenaient
de la commission d’infractions prévues par 1'une
ou Pautre de ces lois (L.C. 1993, ch. 25, art. 38 et
89). Ces dispositions ont été rédigées différemment
des trois autres dispositions et on y retrouvait une
meilleure concordance entre les versions francaise
et anglaise. Tandis que la version anglaise contenait
Pexpression « or otherwise deal with, in any manner
or by any means », la version frangaise interdisait
« d’effectuer toutes autres opérations i leur égard ».
Les parties pertinentes des art, 1262 de la Loi sur
Uaccise et I'art. 163.2 de la Loi sur les douanes se
lisaient comme suit ;

Il est interdit & quiconque d’utiliser, d’envoyer, de
livrer & une personne ou A un endroit, de transporter, de
medifier ou d’aliéner des biens on leur produit — ou d’en
transférer la possession —, ou d’effectuer toutes autres
opérations & leur épard, et ce de quelque fagon que ce
soit, dans I'intention de les cacher ou de les convertir . . .

No person shall use, transfer the possession of, send or
deliver to any person or place, transpert, transmit, alter,
dispose of or otherwise deal with, in any manner or by
any means, any properly or any proceeds of any property
with intent to conceal or convert that property or those
proceeds . ... [Je souligne.]

En 1997, la Loi sur les stupéfiants a été abrogée,
ainsi que la partie de la Loi sur les aliments et dro-
gues qui comportait I'infraction de recyclage des
produits de la criminalité : L.C. 1996, ch. 19, art,
94 et §1. Elles ont été remplacées par la Lol régle-
mentant certaines dmgues et autres substances,
qui contient & son tour une disposition prohibant le
recyclage des produits de la criminalité. Comme il
I'avait fait en 1993, le Parlement a rédigé la dispo-
sition en assurant la concordance des versions fran-
caise et anglaise.

En 1998 et 2000, le 1égislateur proclamait 1"art, 5
de la Loi sur la corruption d’agents publics étran-
gers, L.C. 1998, ch. 34, ot I'art. 28 de la Loi sur les
crimes contre ["humanité et les crimes de guerre,
L.C. 2000, ch. 24. Encore une [ois, les versions
frangaise et anglaise des dispositions concordent.
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Finally, in 2001, Parliament amended Part XII1.2
of the Criminal Code {in which s. 462.31 appears),
specifically to give the Attorney General of Canada
the power to prosecute the laundering of pro-
ceeds of crime obtained or derived from a “desig-
nated offence”. The five other provisions allowing
the Attorney General of Canada to prosecute the
laundering of proceeds of crime were therefore
repealed, namely s. 9 of the Controlled Drugs and
Substances Act, s. 163.2 of the Customs Act, 5. 126.2
of the Excise Act, 5. 5 of the Corruption of Foreign
Public Officials Act, and s. 28 of the Crimes Against
Humanity and War Crimes Act: 8.C. 2001, ¢. 32, ss.
48, 62, 64, 58 and 60, However, s, 462.31(1) was not
amended, so the discrepancy between the English
and French versions of this provision remained,

We can conclude from the legislative history of
the enactments pertaining to the laundering of pro-
ceeds of crime that Parliament’s true intent was to
criminalize all acts {“or otherwise deal with”) in
relation to the proceeds of crime where the intent is
to conceal or convert them. This intent is explicit in
the English version of s, 462,31, Nevertheless, the
legislative intent revealed by the history must be one
that could reasonably be supported by the text of the
statute. Such is not the case here. Parliament did not
achieve what it intended when it drafted s. 462,31,
For this reason, the French version, the one with
the narrower meaning, must be favoured. Here, we
are concerned with discovering not only the intent
that Parliament was pursuing, but also the intent it
expressed: Goldman v. The Queen, [1980] 1 S.C.R.
976, al pp. 994-93,

The two versions ol s. 462.31 are divergent
because of an error or an omission on the part of
Parliament, but that does not give this Court the
authority to amend a clearly drafted enactment:
Gaysek v. The Queen, [1971] S.C.R. 888, at p. 895;
Ville de Montréal v. ILGWU Center Inc., [1974]

Finalement, en 2001, le Parlement a modifié la
partie XIL.2 du Code criminel {dans laquelle figure
Iart. 462.31), notamment pour donner au procu-
reur général du Canada le pouvoir de poursuivre
les infractions de recyclage des produits de la ¢rimi-
nalité qui découlent d’une « infraction désignée ».
Les c¢ing autres dispositions permettant au procu-
reur général du Canada de poursuivre les infrac-
tions de recyclage des produits de la criminalité
ont donc été abrogées, soit I'art. 9 de 1a Loi régle-
mentant ceriaines drogues et autres substances,
I"art. 163.2 de la Loi sur les douanes, ’art, 126.2
de la Loi sur U'accise, Iart. 5 de la Loi sur la cor-
ruption d’agents publics étrangers et Iart. 28 de la
Loi sur les crimes contre Uhumanité et les crimes de
guerre : L.C. 2001, ch. 32, art, 48, 62, 64, 58 et 60.
Cependant, aucune modification n’a €té apportée
au par. 462.31(1) et la divergence entre les versions
frangaise et anglaise de cette disposition est mainte-
nue.

On peut cenclure de T'historigque des textes
l€gislatifs traitant de I'infraction de recyclage des
produits de la criminalilé que I’intention réelle du
Parlement était bien de criminaliser tous les actes
accomplis (« toutes autres opérations ») & 1'égard
des produits du crime dans I'intention de les cacher
ou de Jes convertir. Cette intention du Iégislateur est
explicite dans la version anglaise de 1’art. 462,31,
Toutefois, I'intention législative qui cst révélée par
I"historique doit en &tre une qui peut raisonnable-
ment trouver appui dans le texte de 1a lol. Ce n’est
pas le cas en ["espéce. Le 1égislateur n’a pas réa-
lisé son intention dans la rédaction de 1art. 462.31;
voila pourquoi la version francaise, qui a un sens
plus restreint, doit &tre favorisée. Il ne s’agit pas,
en I'espéce, seulement de trouver 'intention que
poursuivait le législateur, mais bien I’intention
qu’il a exprimée; Goldman ¢. La Reine, [1980] 1
R.C.8. 976, p. 994-9953,

Le fait que la divergence entre les deux ver-
sions de I’art. 462.31 puisse étre attribuée soit & une
cIreur, soit & une omission du législatewr, n’autorise
Pas cette Cour & modifler un texte 1égislatif clair :
Gaysek ¢. La Reine, [1971TR.C.S. 888, p. 895; Ville
de Montréal c. ILGWU Center Inc., [1974] R.C.S,
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S.CR. 59, at p. 66. If this Court did have such
authority, an accused could not know the limits of
his or her liability.

The appellant submits that in R, v. Tejani (1999),
138 C.C.C. (3d) 366, the Ontario Court of Appeal
- recognized that Parliamen(’s intent in enacting s.
462.31 was to catch every facet of the laundering
of proceeds of crime. Tejani concerned s. 19.2 of
the Narcotic Control Act, a provision correspond-
ingtos. 462.31 Cr. C., but in the context of property
obtained through the perpetration of drug offences,
In that case, Laskin J.A. remarked on the very broad
nature of Parliament’s purpose: “I think it evident
from Bill C-61’s origin and purpose, and from the
broad language of s. 19.2 [of the Narcotic Control
Act], that Parliament intended to cast a wide net
over the laundering of the proceeds of illicit drug
dealing” (para. 26). However, it should be noted
that Laskin J.A. referred only to the English ver-
sion of 5. 19.2 of the Narcotic Control Act when he
inferred the purpose of Bill C-61; he did not attempt
to derive a common meaning from the English and
French versions. The analysis used in Tejoni is
therefore of no assistance on this issue, in that
Tejani dealt only with the English version.

It therefore follows that the text to be ana-
lysed here is the cne that allows us to establish the
common meaning, that is, the more restrictive of the
two versions. Since the two versions are identical,
with the exception of an addition in the English ver-
sion, the French version must prevail for the pur-
poses of this analysis.

(3} Was the Purchase a “Transfer of Pessession”
Within the Meaning of Section 462.31
Cr. C.7

The following question now arises: does one
“transfer the possession” of property in the context
of laundering proceeds of crime if one buys the
property with the intention of converting it? The
Court of Appeal answered this question in the nega-
tive, and I believe its interpretation is the correct one
in this case. The Court of Appeal held that s. 462.31,

59, p. 66. Si cette Cour se le permettait, un justicia-
ble ne connaitrait pas les limites & sa responsabi-
lité.

L’appelante, en invoquant ["arrdl R. c. Tejani
(1999), 138 C.C.C. (3d) 364, fait valoir que la Cour
d’appel de I’Onlario a reconnu que ’intention du
Eégislateur, en prormulguant U'art. 462.31, était d’en-
glober toutes les faceltes du crime de recyclage des
produits de la criminalité. L'affaire Tejoni portait
sur Iart. 19.2 de la Loi sur les stupéfiants, la dispo-
sition correspondante de I'art. 462.31 C. cr visant
les biens provenant de la perpétration d’infractions
en matiére de drogue. Dans cette affaire, le juge
Laskin notait I’cbjectif trés large du législateur :
[TRADUCTION] « Je crois qu’il ressort clairement
de I'origine et de I’objet du projet de loi C-61, ainsi
que des termes généraux utilisés dans I'art, 19.2
[de la Loi sur les stupéfiants] que 1'intention du
législateur était de ratisser large pour s’attaquer au
blanchiment des produits du trafic de stupéfiants »
(par. 26}. Il faut cependant noter que le juge Laskin
infére I’ objectif du projet de loi C-61 en se référant
uniquemnent & la version anglaise de ’art, 19.2 de la
Loi sur les stupéfiants ct non en essayant de trouver
le sens commun des versions francaise et anglaise,
L’analyse de I’affaire Tefani n’est donc pas utile sur
¢e point dans Ia mesure ol elle ne traite que de la
version anglaisc.

II s’ensuit donc que le texte & analyser en I'espéce
est celui qui permet d’établir un sens commun, soit
le sens le plus restreint des deux versions. Puisque
les deux versions sont identiques, & I’exception d’un
ajout dans la version anglaise, la version francaise
est celle a retenir pour la présente analyse.

(3) L achat faii-il partie d’un « transfert de pos-
session » au sens de Iart. 462.31 C. ¢r.?

La question qui se pose ici est la suivante ; est-
on coupable d’un « transfert de possession » au sens
de I'infraction de recyclage des produits de la eri-
minalité lorsqu’on achete un bien dans I'intention
de le convertir? La Cour d’appel a correctement
interprété la notion de « transfert de possession »
en répondant & cette question par la négative. Elle
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as drafted, does not apply to the receiver of the prop-
erty {at para. 14):

Read as a whole, 5. 462.31 appears to me to be aimed
at the person who, having the control or possession of

the proceeds of a crime, carries out any of the prohibited

affirme que 1'art. 462.31, tel que rédigé, ne s’appli-
que pas 4 la personne qui regoit les biens (par. 14) :

[TRADUCTION] Lorsque je le considére dans son ensem-
ble, article 462,31 me paralt viser la personne qui, ayant
le confrdle ou la possession des produits de la crimina-

activities — uses the proceeds, transfers their possession,
transports them, alters them or disposes of them — with
the prohibited knowledge and intent, to which I shall
return presently. [Emphasis added.]

Section 462.31 contains a list of acts that are
essentially unilateral ones. The “transfer ol posses-
sion” is the act of the person who has the control or
possession of the object and then tries to pass it on
to another. This interpretation is compatible with the
ordinary meaning of the word “transfer/transfert”,
that is, [TRANSLATION] “[aJct whereby a person
transmits a right to another” Le Nowuveau Fetit
Robert (2002); [TRANSLATION] “[t]ransmission of
a right from one holder to another”: Gérard Cornu,
ed., Vocabulaire juridigue (8th ed. 2000); “[alny
mode of disposing of or parting with an assct or an
interest in an asset™: Black’s Law Dictionary (7th
ed. 1999). Although “transfer/fransfert” necessar-
ily implies a relationship between two persons and
that a beneficiary of the transfer is an essential ele-
ment of carrying it out, the offence is not aimed
at the beneficiary. This is demonstrated by the text
of s. 462.31 itself, which criminalizes the act of
“deliverfing] to any person or place”. This clarifi-
cation highlights the fact that Parliament intended
that this provision apply cnly to the party originally
having control of the property, rather than both par-
ties.

The word “transfer” (transfert) must (herefore
be given its crdinary meaning, this despite the pres-
ence of the expression “in any manner and by any
means” (de guelgue facon que ce soit) in s. 462,31,
The appellant argues that the inclusion of this
expression demonstrates Parliament’s intent that the
terms in s, 462,31, including the word “(transfer”,
be given a large and liberal interpretation. I cannot
accept this argument. The words “in any manner and
by any means” do pot add to the number of activi-
ties constifuting a transfer of possession. Rather,
they qualify the methods by which it is possible to

lité, se livre & I'une des activités prohibées — utilise les
produits, en transfere la possession, les transporte, les
modifie cu les alitne — en ayant la connaissance et 1in-
tention prohibées, auxquelles je reviendrai A I'instant. [Je
souligne.]

L’article 462.31 comporte en effet une énuméra-
tion d’actes qui sont principalement de nature unila-
térale. Le « transfert de possession » est done 1’ acte
de celui qui a le contréle, la possession de I’objet,
et qui essaie ensuite de le passer & autrui. Cette
interprétation est compatible avec le sens ordi-
naire du mot « transfert », soit « [a]cte par lequel
une personne transmet un droit & une autre » ; Le
Nouveau Petit Robert (2002); « [tjransmission
d’un droit d'un titulaire & un aotre » : Gérard
Cornu, dir., Vocabulaire juridigue (8% éd. 2000),
[TRADUCTION] « [t]oute fagon de se départir d’un
bien cu de ses intéréts dans un bien » : Black’s Law
Dictionary (7° éd. 1999). Bien qu’un « transfert »
implique nécessairement une relation entre deux
personnes ct qu’un bénéficiaire du transfert soit un
élément essentiel & sa réalisation, ce dernier n’est
pas visé par I'infraction. Ccla est démontré par le
texte méme de art. 462.31, qui criminalise le geste
de « livre[r] & une personne ou 4 un endroit » : cette
précision met en évidence le fait que le 1égislateur
ne visait pas les deux parties, mais plutdt celle qui
détient & 1'origine le contrdle sur le bien.

Le mot « transfert » doit donc &tre interprété
selon son sens ordinaire et ce, malgré {a présence
de l'expression « de quelque fagon que ce soit »
a I'art, 46231, L'appelante allégue que I'inclu-
sion de cette expression témoigne d’une volonté
législative de donner une portée large et libérale
aux termes utilisés a I'art. 462.31, dont le mot
« transfert ». Cet argument ne peut &tre reteny, Les
mots « de quelque fagon que ce soit» n’ont pas
pour effet d’élargir le nombre d’activités qui peu-
vent constituer un « transfert », Ils ont plutét pour
effet de qualifier les méthodes par lesquelles il est
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execute the transfer, leaving unanswered the question
as to whom this provision is intended to apply. For
example, within the meaning of s. 462,31, the
transportation of property could include any mode
of transportation, be it boat, airplane, car or any
other (“in any manner and by any means™). In other
wortds, one of the elements of the actus reus enumer-
ated in s, 462.31 must be present, but the manner in
which this element is carried out is unimportant. The
activities eriminalized by this provision all concern
the same person, that is, the person who originally
has the object in his or her possession and seeks to
dispose of it.

The appellant also argued that both versions of
s. 462.31 show an unequivocal intent to encompass
all positive acts committed in relation to criminally
oblained property for the purpose of converting or
concealing it. However, upon examining the list of
prohibited acts in this provision, it would appear that
all these acts are of the same nature or category and
apply only to the person with control over the prop-
erly, For example, the verbs “sell” (vendre), “give”
(donner), “exchange” (échanger) and “dispose of”
(se départir) are close in meaning (o the enumer-
ated acts. However, the word “purchase” (achar) has
an altogether different meaning, so this Court could
not interpret a series of terms as including that word
when it does not share their common meaning. For
this reason, buying or receiving property or similar
acts involving the person who accepts or acquires
the property do not constitute elements of the
offence of laundering proceeds of crime. This is an
application of the noscitur a sociis rule. According
10 that rule, the mcaning of a term may be revealed
by its association with other terms where the latter
may not be read in isolation: Coté, supra, at p. 313,
and Minister of Municipal Affairs of the Province of
New Brunswick v, Canaport Lid., [1976] 2 S.C.R.
599, at p, 604,

This interpretation is supported by a reading of s.
354 Cr. C., which already prohibits the possession
of criminally obtained property:

354. (1) Every one commits an offence who has in his
possession any property or thing or any proceeds of any

possible d’effectuer le transfert, sans toutefois tou-
cher le probleme de 1’identification de la personne
qui est assujettie & la disposition. Par exemple, le
« transport » d’un bien, au sens de ’art. 462.31,
pourrait s’ effectuer par batean, par avion, par voi-
turc ou par un autre mode de transport, soit « de
quelque fagon que ce soit », pourvu qu’il s’agisse
d’un «transport ». Autrement dit, peu importe la
facon dont il est accompli, un des éléments de I’ ac-
tus reus qui figure expressément & Part. 462,31 doit
Etre présent. Les gestes criminalisés par cette dis-
position visent tous la méme personne, soit celle
qui, a 'origine, a ’objet en sa possession et cher-
che 4 s’en défaire.

I’ appelante allégue également que les deux ver-
sions de I’art. 462,31 présentent une intention non
équivoque d’englober tout acte positif 4 I'égard de
biens criminellement obtenus, dans le but de les
convertir ou de les cacher. En examinant 1’éno-
mération des gestes prohibds dans cette disposi-
tion, il parait toutefois évident que ces actes sont
tous d’une méme nature ou catégorie et ne visent
que [a personne qui a le contréle des biens. A (itre
d’exemples, les verbes « vendre », « donner »,
« échanger » et «se départir» ont un scns qui
se rapproche des comporlements énumeérés.
Cependant, « achat » a un sens complétement dif-
térent et cette Cour ne saurait I’ ajouter par interpré-
tation & une série de termes pour lesquels ce n’est
pas le sens commun. Par conséquent, ni 1’achat,
ni la réception de hiens, ni des actions sembla-
bles visant la personne qui accepte ou acquiert les
biens ne constituent des éléments de I'infraction de
recyclage des produits de la criminalité. Il s’ agit ici
d’un cas d’application de la régle noscitur a sociis.
Suivant cette régle, le sens d’un terme peut &re
tévélé par son association a d’autres termes lorsque
ceux-ci ne peuvent pas étre lus isolément : CB16,
op. cit., p. 395, et Ministre des Affaires municipales
du Nowveau-Brunswick ¢. Canaport Ltd., [1976] 2
R.C.S. 5399, p. 604.

Cette interprétation est renforcée par la lecture
de I'art. 354 C. er qui interdit déja la possession de
biens obtenus de Tagon criminelle :

354, (1) Commet une infraction quicongue a en sa
possession un bien, une chose cu leur produit sachant que
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property or thing knowing that all or part of the property
or thing or of the proceeds was obtained by or derived
directly or indirectly from

(a} the commission in Canada of an offence punish-
able by indictinent; or

(b) anact or omission anywhere that, if it had oceurred
in Canada, would have constituted an offence punish-
able by indictment.

This provision is aimed specifically at persons who
recelve or accept property despite knowing it to be
of illicit origin. It would thus be redundant to inter-
pret the word “transfert” in s, 462.31 as including
the act of purchasing or possessing property when
another provision of the Criminal Code already pro-
hibits that act. Although a statute may be redundant,
the contrary is presumed: CBté, supra, at p. 278; R.
v. Chartrand, [1994] 2 S.C.R. 864. It must there-
fore be presumed that s. 462.31 criminalizes dif-
ferent behaviours, since Parliament does not speak
in vain: Bell ExpressVit, supra, at para. 37; Canada
(Attorney General) v. Mossop, [1993] 1 S.C.R. 554,
at p. 617; Quebec (Attorney General) v. Carriéres
Ste-Thérese Liée, [1985] 1 S.C.R. 831, at p. 838.

In the present case, the evidence shows that the
respondents bought the merchandise believing it to
be stolen. However, in light of the foregoing, the act
of purchasing this merchandise is not the equiva-
lent of “transfers the possession of”, which is the
element of the offence specified in the indictment
and which the Crown must prove, For this reason, it
is my opinion that the respondents did not transfer
the possession of the property within the mcaning
of 5. 462.31.

(4) Enterprise Crime

Section 462.31, as it read at the time the respond-
ents were charged, required proof that an offence
referred to in a paragraph had been committed,
namely, an “enterprise crime offence” or a “desig-
nated substance offence”, Since, at the time charges
were brought against the respondents, “designated
substance offence” only included offences under
the Controlled Drugs and Substances Act, the

tout ou partie d’entre eux ont été obtenus ou proviennent
directerment ou indirectement :

a) soit de la perpétration, au Canada, d’une infraction
punissable sur acte d’accusation;

by soit d'un acte ou d’une omission en quelque
endroit que ce soil, qui aurait constitué, s'il avait eu
liew au Canada, une infraction punissable sur acte
d’accusation.

Cette disposition vise spécifiquement la personne
qui regoit ou accepte les biens, sachant que ceux-ci
ont une provenance illégale, Il serait donc redon-
dant d’interpréter le mot « transfert » a1%art, 462.31
comme incluant I’action d’acheter ou de posséder
puisqu’une autre disposition du Code criminel ’in-
terdit déia. Méme si une loi peut comporter des
redondances, on doil présumer qu’elle n’en con-
tient pas : COté, op. cit., p. 351; R. ¢. Chartrand,
[1994] 2 R.C.8. 864. Tl Taut donc présumer que
I’art. 462.31 criminalise des comportements diffé-
rents puisque le [égislateur n’est pas censé parler
pour ne rien dire : Bell ExpressViu, précité, par, 37,
Canada (Procureur général) c. Mossop, [1993] 1
R.C.S. 554, p. 617; Québec (Procitreur général) c.
Carri¢res Ste-Thérése Ltée, [1985] 1 R.C.S. 831,
p. 838.

En ’espéce, la preuve démontre que les intimés
ont acheté de la marchandise qu’ils croyaient volée.
Cependant, & la lumiére de ce qui précéde, le fait
d’avoir acheté cetle marchandise n’équivaut pas &
I’acte de « transtérer la posscssion », I'élément de
Pinfraction qui est précisé & l'acte d’accusation
et que le ministére publie est tenu de prouver. Par
conséquent, je suis d’avis que les intimés n’ont pas
« transféré la possession » au sens de 1'art. 462.31,

(4) Criminalité organisée

Le libellé de ’art, 462.31 qui &tait en vigueur
au moment de 'accusation des intimés exigeait
la preuve d’une infraction visée par un sous-
paragraphe, soit une «infraction de criminalité
organisée » ou une « infraction désignée ». Puisque,
au moment des accusations portées conire les
intimés, les « infractions désignées » étaient uni-
quement celles découlant de la Loi réglementant



[2004] 1 R.C.S. R. ¢, DAQUST

Le juge Bastarache 241

respondents arguc that the final element of the actus
reus of which they stand accused must be launder-
ing property or proceeds of property derived from
an enterprise crime offence. Therefore, they submit
not only that the property or its procceds must come
from the commission of an offence, but also that the
offence must have been committed by a criminal
organization.

Here, the respondents advance the same argu-
ment that was rejected by the trial judge, who was
of the opinion that an “enterprise crime offence”
does not incorperate the element of organization
implied by the words “criminalité organisée” and
therefore does not necessarily have to be commit-
ted by a criminal organization. The respondents’
argurment was also rejected by the Court of Appeal,
which explained its reasoning as follows:

Some might think it curious, bearing in mind its
French equivalent (“une infraction de criminalité orga-
nisée™) thal “enterprise crime offence” should include,

-as it does pursuant to s. 462.3 of the Code, any one of
more than 50 different offences, even if committed only
once by a single offender acting alone. And the specified
offences range from paying or accepting secret commis-
sions to murder, theft, fraud and uttering forged docu-
ments. In addition, “enterprise crime offence” includes
any indictable offence under any Act of Parliament “com-
mitted for the benefit of, at the direction of ot in associa-
tion with a criminal organization for which the maximum
punishment is imprisonment for five years ot more”,
[Emphasis in original.]

At the time, s. 462.3 of the Criminal Code specifi-
cally identified offences deemed to be “enterprise
crime offences”. Since thefl was one such offence
(see 8. 462.3 “enterprise crime offence” {a}(xi)), the
statutory conditions were met in this case, regard-
less of whether the activity was related to a criminal
organization or not,

C. Mens Rea

Does the Term “Convert” Require Intent to
Conceal?

The mens rea of the offence of laundering pro-
ceeds of crime has two elements: (1) intent to

cerfaines drogues et autres substances, ceux-ci alle-
guent, comme dernier €lément de 1’ actus reus, qu’on
leur reproche d’avoir recyclé des biens cu leurs pro-
duits provenant d’une infraction de criminalité orga-
nisée. Conséquemment, ils prétendent que non seu-
lement les biens ou leurs produits doivent provenir
de la perpétration d’une infraction, mais aussi que
cette infraction doit avoir été perpétrée par une orga-
nisation criminelle.

Les intimés reprennent ici un argument qui a
été rejeté par le juge de premiére instance, qui était
d’avis que la notion d’« infraction de criminalité
organisée » n’englobe pas Ia notion d’organisation
que suggerent les mots « criminalité organisée » et
done ne requiert pas la commission des actes par
des organisations criminelles. L argument des inti-
més a également été rejeté par fa Cour d’appel en
ces termes ;

[TRADUCTION] DXaucuns peuvent trouver curieux,
compte tenu de son équivalent frangais (« infraction de
criminglité organisée »), que I'expression « enferprise
crime offence » s’entende, comme c’est le cas en vertu
de T"art. 462.3 du Code, de I'une guelconque d’au-dela de
50 infractions différentes, commise par un seul contreve-
nant agissant seul. Bt les infractions énumérées vont du
versement ou de I'acceptation de commissions secrétes
au meutrtre, au vol, i la fraude et & 'emploi de documents
contrefaits, I’expression « infraction de criminalité orga-
nisée » comprend aussi toute infraction constituant un
acte criminel défini par une loi fédérale, « passible d’un
emprisonnement maximal de cing ans ou plus et commis
au profit ou sous la direction d’un gang, ou en association
avec i », [Bnitalique dans 'original.)

Or, le Code criminel identifiait spécifiquement 2
I'époque, & son art. 462.3, les infractions qui étaient
réputdes &tre des « infractions de criminalité organi-
sé€e ». Ainsi, le vol étant de ce nombre (voir sous-al.
462.3 « infraction de criminalité organisée » a)(x1)),
les conditions légales étaient respectées en espéce,
qu’il s’agisse ou non d’une activité relide a une
organisation criminelle quelcongque.

C. Mens rea

Le terme « converlir » exige-t-il Uintention de
dissimuler?

La mens rea du crime de recyclage des produits
de la criminalité comporte deux é&léments, soil
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conceal or convert property or proceeds of prop-
erty, and (2} knowledge or belief that the property
or proceeds were derived from an enterprise crime
offence or a designated substance offence. The issue
raised in the present case hinges on the meaning of
the word “convert”.

The respondents rely on the following conclu-
sions of the Court of Appeal to argue that prool of
intent to conceal the proceeds is required to estab-
lish mens rea (at para. 25)

That definition corresponds, in my view, to the evi-
dent objectives of s. 462.31 of the Code: to prevent those
who commit enterprise crime offences and designated
drug offences from placing the proceeds of their crimes
beyond reach or recognition — or difficult to trace, iden-

(1) I'intention de cacher ou de convertir des bieas on
leurs produits (2) sachant ou croyant que ces biens
ou produits proviennent d’une infraction de crimi-
nalité organisée ou d’une infraction désignée, Le
probléme soulevé dans la présente affaire se situe au
niveau du sens & donner au mot « convertir ».

Les intimés s’appuient sur les conclusions sui-
vantes de la Cour d’appel pour faire valoir que la
mens req exige la preove d’une intention de dissi-
mulation (par. 25) :

[TRADUCTION] Cette définition refléte, selon moi,
I'objet manifeste de Uart, [462.31] du Code : empécher
ceux qui commettent des infractions de criminalité orga-
nisée et des infractions désigndes en matidre de deogue de
mettre les produits de leurs crimes hotrs de portée ou de

tify or recover — and to punish those who help them to
do so. [Emphasis added.]

In this Court, the parties pointed out that the Court
of Appeal held that an intent to disguise must
be proved to establish mens rea under s. 462.31
Cr. C. This seems to be in keeping with the trend
in Quebec case law, according fo which “intent to
convert”, like “intent to conceal”, requires an ele-
ment of concealment or transformation for the pur-
pose of making the proceeds undetectable. T am not
convinced that Iish J.A. really adopted this point of
view since he does not refer to the intent to conceal
when he deals with the question in para. 26 of his
reasons, Be that as it may, given the uncertainty with
respect to the Court of Appeal’s conclusions and the
divergent interpretations the courls have given to
this expression, I shall first examine the case law
concerning the interpretation of the expression
“intent to convert”,

(a} Quebec Court of Appeal: Morielli

In R. v. Morielli, |2000] R.J.Q. 364, the Quebec
Court of Appeal ruled thal “intent to convert”
requires an element of concealment or transforma-
tion. More specifically, it held that [TRANSLATION]
“lor the actions of the police to have been illegal, it
would have to have been shown that there was an
intent to hide the criminal origins of the currency”
(para. 60).

les rendre méconnaissables — ou difficiles 2 refracer, &
reconnaitre ou 4 récupdrer — et punir ceux qui les aident
& le faire. {Te souligne.]

Devant cette Cour, les parties ont fait valoir que la
Cour d’appel a conclu qu'une preuve de caractére
occulte doit 8tre faite pour qu’cxiste la mens rea
requise par Part. 462,31 C. ¢r. Cela suivrait Ia ten-
dance jurisprudentielle au Québec, selon laquelle
« I'intention de convertir » nécessite, tout autant
que « 'intention de cacher », un élément de dissi-
mulation ou de transformation dans le but de faire
disparajtre. Je ne suis pas persuadé que le juge Fish
ait réellement adopté ce point de vue puisqu’il ne
se réfere pas & lintention de dissimuler quand il
tranche la question au par. 26 de ses motifs. Quoi
qu’il en soit, étant donné qu’il y a incertitude quant
aux conclusions de Ja Cour d’appel et qu’il y a des
divergences dans les interprétations donndes A cette
expression par divers tribunaux, je vais d’abord exa-
miner la jurisprudence en ce qui concerne I interpré-
lation de I’expression « 'tntention de convertir ».

a) La Cour d’'appel du Québec — ['affaire
Movrielli

Dans [affaire R. ¢. Morielli, [2000] R.J.Q. 364,
[a Cour d’appel du Québec décidait que « I'intention
de convertir » nécessite un élément de dissimulation
ou de transformation, Elle affirmait notamment que
« pour conclure i I'illégalité de ’action policidre, il
aurait Talla démontrer une intention de masquer des
devises de provenance criminelle » (par. 60),
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It is helpful to examine the context in which the
decision in Morielli was rendered to fully under-
stand the reasoning behind it. Unlike the present
case, which concerns charges of laundering the
proceeds of an individual’s crime, Morielli dealt
with an application brought by the accused in rela-
tion to the illegality of a police investigation in
which police officers operated a currency exchange
office to identify criminal organizations engaged in
importing and trafficking in narcotics. In Morielli,
proof of an intent to hide the criminal origins of the
converted money had been presented to exclude the
possibility that the police involved in the opera-
tion were not in turn found guilty. I note in this
regard that amendments have since been made (o s.
25.1(8) of the Criminal Code authorizing, on cer-
tain conditions, the comumission of “an act or omis-
sion —or . . . directing the commission of an act or
omission . . . — that would otherwise constitute an
offence™.

The interpretation given to the word “convert” by
the Court of Appeal in that case was supported by
the decision in R. v. Bouchard (1993), 45 C.R. (4th)
55, in which Pinard J. of the Quebec Superior Court
dealt with Mr. Morielli’s preliminary application for
a stay of proceedings. Af para. 29, Pinard J. tried to
relate “intent to convert” to “intent (o conceal” to
arrive at a common intent to conceal the origin of
the property:

[TRANSLATION] In every dictionary, the usual meaning
of the word “convert” is to change something inte some-
thing else or transform it. In relation to the word “con-
ceal”, and in the general context of this section, the word
“convert” could only mean to transform property so as to
hide its origins.

It is true that the noscitur a sociis rule, which we
applied earlter, allows us to determine the mean-
ing of a term through its relation to other terms.
However, this principle is normally applied when
interpreting terms in an enumeration: COt&, supra,
at p. 313; sce also 2747-3174 Quebec Inc. v. Quebec
(Régie des permis d’alcool), [1996] 3 S.C.R. 919,
at para, 195.

In the present case, the words “conceal” and
“convert” are not patt of a list. On the contrary, they

I1 est utile d’examiner le contexte dans lequel la
décision Morielli a été rendue pour bien compren-
dre ce raisonnement. Contrairement 2 la présente
affaire, qui consiste en une accusation de recyclage
des produits de la criminalité de particuliers, 1’ affatre
Morielli portait sur une requéte présentée par 1’ac-
cusé relativement a 1'illégalité des activités des poli-
ciers qui avaient mené une opération de comptoir de
change afin d’identifier les organisations criminelles
ceuvrant dans I'importation et le trafic de stupéfiants,
Dans Movrielli, la prenve d'une intention de masquer
la provenance criminelle de I’argent converti avait
été présentée pour écarter la possibilité que les poli-
ciers qui avajent mené ’opération ne soient recon-
nus coupables & leur tour, Je noterai sous ce rapport
que des modifications ont depuis lors été appor-
tées au par. 25.1(8) du Code criminel autorisant,
sous certaines conditions, la commission d’«un
acte ou une omission qui constituerait par ailleurs
une infraction, ou d’en ordonner la commission ».

L'interprétation donnée au mot « convertir » par
la Cour d’appel dans cette affaire §’appuyait sur 1a
décision R. ¢. Bouchard {(1995), 45 C.R. (4th) 55,
dans laquelle le juge Pinard de la Cour supérieure
du Québec avait tranché la requéte préiminaire en
suspension d’instance présentée par M. Morielli.
Au paragraphe 29, le juge Pinard tentait d’asso-
cler « I'intention de converlir » 4 « Uintention de
cacher » afin de dégager une intention commune de
dissimulation de 1a provenance des biens :

Dans tous les dictionnaires, un sens habituel du mot
« convertir » est celui de «changer une chose en une
autre, la transformer ». Associé an mot « cacher » ¢t
placé dans le contexte général de "article, le mot « con-
vertir » ne peut donc que signifier « la transformation
d'un bien de fagon & en masquer 1a provenance ».

Il est vrai que la régle d’interprétation noscitur a
sociis, que nous avons appliquée précédemment,
permet de dégager le sens d’un terme par son asso-
ciation a d’autres termes. Mais ce principe s’ appli-
que le plus souvent & I'interprétation des termes fai-
sant partie d’une énumération : CHL¢, op. cit., p. 395;
voir aussi 2747-3174 Québec Inc. ¢. Québec {Régie
des permis d’alcool), [1996] 3 R.C.S. 919, par, 195,

En Pespéce, les mots « cacher » el « convertir »
ne font pas partie d’une énumération, Au contraire,
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are two distinct terms with distinct meanings. This
is demonstrated by Parliament’s use of the expres-
sion “with intent to conceal of convert”, as the use of
the word “or” shows an intent to distinguish the two
terms from each other. For this reason, these two
terms should not be read together, and the noscitur a
sociis rnle does not apply.

(b) Ontario Court of Appeal: Tejani

In Tejani, supra, the Ontario Court of Appeal
ruled that the term “convert” does not require intent
to conceal or disguise the illicit origin of property.
According to the Court of Appeal, the courts should
not read into the mens rea of the offence of moncy
laundering an intent that is required only in the case
of someone accused of having acted with an “intent
to conceal”. Laskin J.A., was of the opinion, at
paras. 28 and 30, that the term “convert” does not
have the same meaning as the word “conceal”:

The words “conceal” and “convert” are not synony-
mous. Conceal does mean to hide. But cenvert has a
broader meaning; it means to change or transform.

Absent a good reason, 1 do not think that the court should
read words into a criminal statute. I do not find any good
reason to read the word “disguise” into 8. 19,2, The sec-
tion is not ambiguous and, as drafted, gives effect to what
I considet to be Parliament’s obvious intention.

It would be redundant for the expression “convert” in
8. 462.3] to mean “conceal”, as that term is already
found in the wording of the provision. Moreover,
as P. M. German points out in Proceeds of Crime:
The Criminal Law, Related Siatutes, Regulations
and Agreements (1998), a parliamentary comumit-
tee responsible for studying Bill C-61 had rejected a
proposal to replace the words “conceal or convert”
with “disguise”.

I am therefore of the opinion that the interpre-
tation given to “intent to convert” by the Ontario

ce sont deux termes distincts qui ont des sens diffé-
rents. Cela est démontré par 'emploi par le 1égisla-
teur de I'expression « dans I’intention de les cacher
ou de les convertir », puisque I'emploi du mot
« ou » démontre une intention de disjoindre les deux
lermes. Conséquemment, ceux-ci ne devraient pas
8tre lus ensemble et la régle noscitur a sociis n’est
pas applicable.

by La Cour d’appel de !"Ontario — affaire
Tejani

Dans I'affaire Tejani, précitée, la Cour d’appel

" de I'Ontario décidait que le terme « convertir » ne

nécessitait pas 'intention de masquer ou de cacher
la provenance d’un bien obtenu de fagon crimi-
nelle. Selon elle, les tribunaux ne peuvent ajouter 4
la mens rea de I'infraction de recyclage une inten-
tion qui n'est requise qu’a I’égard de celui & qui on
impute d’avoir agi dans «'intention de cacher ».
Quant au terme « convertfir », le juge Laskin est
d’avis, aux par. 28 et 30, qu’il a un sens différent du
mot « cacher » :

[TRADUCTION] Les mots « cacher » et « convertir »
ne sont pas synonymes. Cacher signifie dissimuler, Le
met « convertir » a un sens plus large : il signifie modifier
ou transformer.

Je ne pense pas que la Cour devrait, sans raison
valable, interpréter une loi pénale en y incorporant
implicitement des mots. Je ne vois aucune raison valable
d’introduire le mot « masquer » dans art, 19.2, Cet asti-
cle n’est pas ambigu et, tel que rédigé, il refléte ce que
JPostime étre I'intention manifeste du législateur.

I} y awvrait donc redondance si "expression « con-
vettir » & [art. 462.31 signifiait « cacher », puisque
ce mot sc trouve déja dans le libellé de 1a disposi-
tion. De plus, "auteur P, M, German indique, dans
son ouvrage Proceeds of Crime : The Criminal
Law, Related Statutes, Regulations and Agreements
(1998}, qu'un comilé parlementaire chargé d’é&iu-
dier le projet de loi C-61 avait rejeté une proposition
de remplacer les mois « conceal or corvert » par le
mot « disguise »,

Je suis donc d’avis qu’il faut retenir ' interpréta-
tton donnée & « I'intention de convertir » par la Cour
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Court of Appeal in Tejani, supra, is the correct one,
The verb “to convert”, in my view, cannot be given
the meaning of “disguise” or “conceal” unless there
is an express indication (o that effect in the enact-
ment. Absent this, the term “convert” must be given
its ordinary, literal meaning. While Parliament
might have, in enacting s. 462.31, intended to pro-
hibit acts to disguise or conceal the illicit origins of
property or its proceeds, this was only a secondary
purpose that was part of a much broader one, that is,
to ensure that crime does not pay: Quebec (Attorney
General) v. Laroche, [2002] 3 S.C.R. 708, 2002
SCC 72, at para. 25. Section 462.31 has a broad
deterrent effect, in that it is designed to prevent
offenders from profiting from their crimes or from
engaging in illegal activities, an objective that has
nothing to do with disguising the origins of property
or its proceeds.

Moreover, to read an intent to disguise inte “con-
vert” would mean that the offence of laundering
proceeds of crime would apply only to clandestine
transactions, while leaving the sarne acts, if commit-
ted openly, unpunished. This would be an unreason-
able result, particularly in this case, where the evi-
dence shows, as the Court of Appeal recognized at
para. 21, that the respondents did not attempt to con-
ceal or disguise the property they had purchased:

... the Crown concedes that there is no basis whatever
for concluding that Paoust and Bois intended to “con-
ceal” what they had bought. On the contrary, it appears
that they intended to sell it epenly in their pawnshop.

Given that the respondents bought the merchan-
dise believing it to be stolen and made no attempt
to disguise its origins, even recording the purchases
in their register, the Court of Appeal concluded that
they did not have the intent required to commit the
offence of laundering proceeds of crime. Despite the
air of legality the respondents gave to the transac-
tions by recording the date of the purchase, as well
as the name and address of the seller, in the regis-
ter in compliance with municipal by-laws, the acls

d’appel de I’Ontario dans I’affaire Tejani, précitée.
On ne peut, a mon avis, imputer au verbe « conver-
tir » le sens de « dissimuler » ou « cacher » 4 moins
que ce ne soit indiqué expressément dans le texte,
Sans indication du caractére occulte, il faut donner
au terme « convertir » son sens ordinaire et littéral.
Quoique le Parlement ait pu avoir, en édictant 1'art.
462.31, U'intention d’interdire les gestes accomplis
peur dissimuler ou cacher la provenance crimi-
nelle des biens ou de leurs produits, ce n’était qu’un
objectif secondaire qui s’inscrit dans un objectif
beaucoup plus large, soit celui de s’assurer que le
crime ne paie pas: Québec (Procureur général) c.
Laroche, [2002] 3 R.C.S. 708, 2002 CSC 72, par.
25. BEn effet, Iart. 462.31 a un large objectif dissna-
sif, soit d’empécher les contrevenants de profiter de
leurs crimes ou de poursuivre leurs activités illéga-
les, objectif n’ayant rien & voir avec la dissimulation
de la provenance des biens oun de leurs produits.

De plus, I'exigence d’une intentton de dissimu-
lation pour « convertir » un bien ferait en sorte que
le crime de recyclage des produits de la crimina-
lit¢ s’appliquerait seulement aux opérations faites
de fagon clandestine alors que les mémes pestes
accomplis ouvertement ne donneraient pas lieu
cette infraction, 11 s’agit 14 d’un résultat déraisonna-
ble, surtoul en 1'espéce, oll, comme le reconnaissait
la Cour d’appel au par. 21, la preuve démontre que
les intimés ne tentaient pas de cacher ou de dissimu-
ler les biens qu’ils avaient achetés :

[TRADUCTION] . .. le ministére public admet qu’abso-
lument rien ne permet de conclure que Daoust et Bois
avaient I'intentionr de « cacher » les biens qu'ils avaient
achetés, Au contraire, il semble qu’ils avaient I'intention
de les vendre ouvertement dans leur commerce de préis
sur gages,

Etant donné que les intimés oni acheté de la mar-
chandise qu’ils croyaient volée sans tenter d’en
masquer la provenance, notamment en inscrivant
les achats dans un registre, la Cour d’appel a conclu
qu’ils n’avaient pas I'intention requise pour com-
mettre ’infraction de recyclage des produits de la
criminalité. Malgré 1’apparence de légalité qu’ont
donnée les intimés aux transactions en les inscrivant
au registre et en décrivant la date et 1’achat, ainsi
que le nom et I’adresse de la personne qui leur avait
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committed are nonetheless as illegal as if they had
tried to conceal them. Even if, as the trial judge had
indicated, the respondents did not [TRANSLATION]
“intend to camouflage a crime” (p. 15 (emphasis
added)), they still intended to commit it.

In short, T believe Parliament’s choice of words
is indicative of its intention to forbid *conversion”
pure and simple, thereby cnsuring that those who
convert property they know or believe to have illicit
origins, regardless of whether they try to conceal it
or not, do not profit from it. I am therefore of the
opinion that Parliament’s intent and purpose in
enacting s. 462.31 favours an interpretation of the
word “convert” that does not include an intent to
disguise. The interpretation given by the Quebec
Court of Appeal to the term “convert” is too narrow
and excludes from the scope of s. 462,31 activities
that Parliament intended to prohibit,

D. Attempting, Aiding and Abetting

The appeliant asks this Court, in the event it
decides that the purchase does not constitute a
“transfer of possession” within the meaning of the
actus reus under s, 462,31, to substitute a verdict of
guilty of attempting to commit the offence of laun-
dering proceeds of crime under s. 462,31 Cr. C.,
thereby finding that the respondents had the required
mens rea for the offence of laundering in buying
property they believed to be stolen with the intent to
convert it. We cannot assent to that request.

As I'mentioned at the beginning of my analysis,
this Court’s analysis is limited in the present case
by the theory advanced by the Crown at trial, As
Fish LA, remarked, the Crown had, al trial, argued
that the accused were the principals to the offence
of laundering. The Crown had not alleged that a
crime had been committed because the respondents
aided the seller, nor had it asked that a conviction
for attempted laundering be substituted. As Fish JLA.
stated, at paras. 15-16:

vendu le bien, cela pour se conformer au réglement
de la vilie, les gestes accomplis sont pourtant touf
aussi illégaux que s’ils avaient tenté de les cacher.
Méme si, comme !'indique le juge de premiére
instance, les intimés «n’avaient pas 1’intention
de camoufler un crime» (p. 15 (je souligne)), ils
avaient tout de méme ’intention de le commettre.

Bref, il me semble que le choix de mots du 1égis-
lateur est révélateur de son intention d’interdire la
« conversion » pure et simple, afin de s’assurer que
ceux qui convertissent des biens qu’ils savent ou
croient étre de provenance criminelle, peu importe
s’ils tentent cu non de le cacher, ne puissent en
profiter. Ainsi, je suis d’avis que I'intenlion du
législateur et 1'objectif de ’art. 462.31 favorisent
une interprétation du mot « convertir » qui n’exige
pas l'intention de dissimuler. L’interprétation qu’a
donnée la Cour d’appel du Québec au terme « con-
vertir » est trop restrictive et exclut de ’application
de Iart. 462.31 des activités que le Iégislateur avait
I’intention de prohiber.

D. Tentative, aide et encouragement

L’appelante demande a cette Cour, si elle décide
que I'achat pe constituc pas un « transfert de pos-
session » au sens de Uacfus reus de Vart, 462.31,
de substituer un verdict de culpabilité de tentative
de commettre I'infraction de recyclage des produits
de la criminalité visée & D'art, 462,31 C. ¢r, afin
de reconnaitre que les intimés avaient la mens rea
requise pour commetire Uinfraction de recyclage en
achetant les biens qu’ils croyaient volés, dans ’in-
tention de les convertir, Nous ne pouvons acquiescer
a celte demande.

Comme je I'al mentionné en début d’analyse,
’analyse de cette Cour est circonscrite en 1’espéce
par la théorie de la poursuite au procés, Comme P'a
reconnu le juge Fish a la Cour d’appel, 1a poursuite
a présenté, au proces, une théorie selon laquelle les
accusés étaient les acteurs principaux dans I'infrac-
tion de recyclage. Elle n’a ni allégué que le crime
était commis parce que les intimés avaient aidé le
vendeur, ni demandé une substitution du verdict de
culpabilité pour tentative de recyclage. Le juge Fish,
aux par. 15-16, déclarait ainsi que : '
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The Crown’s case against Daoust and Bois is that they
acted as principals, not accessories. Thus, while “008”
doubtless transferred the possession of the purportedly
“hot” property when he sold it to Daoust and Bois, the
Crown does not allege that Daoust and Bois thereby
aided and abetted “008” in the commission by Aim of an
offence under s. 462.31 of the Criminal Code. Nor could
the Crown do so: “008” committed no offence under that
section, since he neither knew nor believed that the prop-
erly was stolen — indeed, he knew that it was not.

Moreover, the Crown has not asked us to consider a
conviction for attempt. [Emphasis in original.]

If Fish J.A. had examined the question of attempt,
he would have faced two problems. The first problem
is the type of attempt alleged by the appellant, that
is, whether the respondents committed an attempied
laundering of proceeds of crime or an attempt to aid
or abet thie seller’s own commission of the offence.
The second problem is one of proximity, that is,
whether the acts committed by the respondents were
“act[s] more than merely preparatory taken in fur-
therance of the attempt” (Unired States of America v,
Dynar, [1997] 2 8.C.R. 462, at para. 50) and formed
part of the same transaction as the main offence:
R. v. Poole, [1997] B.C.J. No. 957 (QL) (C.A), at
para. 35, The appellant submits that, notwithstand-
ing these problems, because of the evidence that the
respondents bought the property, there should be a
presumption of fact to the effect that the respondents
would inevitably resell the property, making them at
the very least guilty of attempt.

As I have already said, however, if attempt were
to be considered in this Couit, it would have to be
considered in light of the wording of the charge, that
is, an attempt to “transfer the possession” of the
property. But none of the arguments put forward by
the parties at trial or in the Court of Appcal address
this issue, The Court may not, now, explore altemna-
tive theories of guilt. Since attempt was not alleged
and was not pleaded by the parties, this Court cannot
fall back on a new charge that has never heen sup-
ported by an analysis or arguments until now. It was

[TRADUCTION] Selon la théorie présentée par le
ministére public contre Daoust et Bois, ceux-ci auraient
agi comime acteurs principaux, et non comtne complices.

Ainsi, bien qu’il ne fasse aucun doute que ’agent « 008 » |

a transféré la possession de la marchandise censément
« hot » en la vendant & Daoust et & Bois, le ministére
public n’allzguc pas que Daoust et Bois ont de ce fait aidé
ou encouragé "agent « 008 » & cormmettre une infraction
prévue & V'art, 46231 du Code criminel. Le ministére
public ne poureait d'ailleurs pas faire cette allégation
I'agent « 008 » n'a commis aucune infraction prévue &
cet article puisqu’il ne savait pas et ne croyait pas que les
biens avaient &t€ volés — en fait, il savait qu’il ne s’agis-
sait pas de biens volés.

De plus, le ministére public ne nous a pas demandé
d’envisager une déclaration de culpahilit€ pour tentative,

Si le juge Fish avail examing la question de Ia
tentative, il aurait fait face 4 deux problémes. Le
premier probléme se situe au nivean du genre de
tentative alléguée par ['appelante, & savoir si les
intimés ont commis une tentative de recyclage des
produits de la criminalité ou une tentative d’aider
ou d’encourager le vendeur des biens & commettre
lui-méme infraction. Le deuxigéme probléme se
situe au nivean de la proximité, & savoir si les actes
commis par les intimés « dépassalient] le stade des
actes simplement préparatoires & infraction » :
Etats-Unis d’Amérigue c. Dynar, [1997] 2 R.C.S,
462, par. 50, et faisaient partie de la méme transac-
tion que 'infraction principale : R. ¢. Poole, [1997]
B.CI. No. 957 (QL) (C.A.), par. 35. L’appelante
soutenait que nonobstani ces probleémes, en raison
de la preuve faite de I’achat par les intimés, il doit
y avoir une présompiion de fait que ceux-ci allaient
inévitablement revendre Ics biens; ils serajent donc
a tout le moins coupables de tentative,

Mais, je U'ai déja dit, dans cette Cour, 8’il fal-
lait considérer la tentative, il Taudrait e faire 4 la
lumigre du texte do chef d’accusation, ¢’est-a-dire
de la tentalive de «transférer la possession » des
biens. Cependant, aucun des arguments présentés
par les parties au procés ou en Cour ' appel n’abor-
dait cette question. Cette Cour ne doit pas, main-
tenant, explorer les théories subsidiaires de cui-
pabilité. Puisque la tentative n’a pas été alléguée,
et quelle n’a pas ét€ plaidée par les parties, cette
Cour ne peut se rabaltre sur une nouvelle accusation
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only before this Court that the appellant, for the first
time, suggested an amendment o the indictment,
I have already explained why (his Court cannot
amend the indictment at this stage of the proceed-
ings.

I would point out in closing that the most
important point to remember in this regard is that
. 601(3) Cr C. only permits a court to amend a
count in relation to a particular of the offence:
Morozuk, supra; Elliott, supra, at p. 427 {(per
Ritchie J.). Amending the count in the present
case, which referred specifically to the transfer
of possession, it must be recalled, to substitute
attempt to commit an offence not specified or
defined in accordance with the English version of
the provision, would not be a change in particulars,
but rather of the act itself of which the respondents
stand accused. To allow the Crown to make out a
different offence would infringe on the accused’s
right “to be reasonably informed of the transaction
alleged against him, thus giving him the possibility
of a full defence and fair trial”; R, v. Céré, [1978] 1
S.C.R. 8, at p. 13. When, as in the present case, the
indictment refers to a specific offence, the accused
must not be misled,

V. Conclusion

I would dismiss the appeal.
Appeal dismissed.

Solicitors for the appellant: Attorney General’s
Prosecutors for Quebec, Sainte-Foy.

Solicitors  for the respondents: Labrecque
Robitaille Roberge Asselin & Associés, Québec.

Solicitor for the intervener the Attorney General
of Canada: Attorney General of Canada, Ottawa.

Solicitor for the intervener the Attorney General
of Ontario: Ministry of the Attorney General,
Toronto.

qui n’a jamais €té soutenue par une analyse ou une
argumentation jusqu’ici. L'appelante a suggéré une
modification & I"acte d’accusation seulement devant
cette Cour, pour la premidre fois. Iai déja expliqué
pourquoi cette Cour ne saurait modifier acte d’ac-
cusation & ce stade de I'instance.

Je rappellerai en terminant 1'élément le plus
important a cet égard, soit que le par. 601(3) C. cr.
permet seulement A un tribunal de modifier un chef
d’accusation lorsgu’il §’agit d'un détail de ’infrac-
tion : Morozuk, préeité; Elliott, précité, p. 427 (le
juge Ritchie). La modification du chef d’accusa-
tion en 'espéce, qui se référait spécifiquement au
transfert de possession, il faut le rappeler, pour y
substituer la tentative de commettre une infraction
non précisée ou définie selon la version anglaise de
la disposition, ne changerait pas un détail de I'in-
fraction, mais changerait bicn [’acte méme dont les
intimés sont accusés. Permetire an ministére public
de faire la preuve d'une autre infraction porterait
atteinte au droit de 1'accusé « [d’]étre raisonnable-
ment informé de Iinfraction qu’on lui impute, pour
lui donner ainsi la possibilité d’une défense com-
plete et d’un procés équitable » ; R, ¢. Céré, [1978] 1
R.C.S. 8, p. 13. Lorsque, comme en 1’espéce, Iacte
d’accusation fait référence a une infraction précise,
Paccusé ne doit pas &tre induit en erreut.

V. Conclysion

Je suis d’avis de rejeter le pourvoi,
FPourvoi rejeté.
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Procureur général du Québec, Sainte-Foy.
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Procureur de Uintervenant le procurenr géné-
ral du Canada : Procureur général du Canada,
Ottawa,

Procureur de intervenant le procureur géné-
ral de 'Ontario : Ministére du Procurenr général,
Toronto.






